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Marearet E. Extts, Plaintiff in Error, vs. Kansas Crty, Sr. 
JosepH AND CounciL Burrs Ra~RoaAD Company, Defendant 
in Error. 


1. Nuisance, private—Sickness caused by carcass of animal killed by railroad 
train— Who proper plaintif— Wife's cause of action, survivorship of-——Dama- 
ges, measure of.—Where a railroad company permits a horse, killed by its 
locomotive, to remain on the side of its track so near a dwelling house as 
to render its occupancy unwholesome, is guilty of a private nuisance, for which 
it becomes liable to the person in possession of the house, In such case the 
husband, being the occupier and in rightful possession, is the proper plaintiff, 
and not the wife, although the sickness resulting from the nuisance is that of 
the latter. And he may recover damages resulting from that cause and also 
from the sickness of any other members of his household. But if he be so in 
possession, the cause of action, for her injuries, will not survive to the wife. 

Such case is distinguishable from one where the action is brought for per- 
sonal injuries and physical suffering of the wife. (Smith vs. City of St. Jo- 
sephi, 55 Mo, 456.) 
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Error to Jackson Special Law and Equity Court. 


F. M. Black, with Chas. I. Thomson, for Plaintiff in 
Error. 


For injuries to the wife, two causes of action accrue, one to the 
wife, for personal injuries and physical suffering that she bas sus- 
tained, and the other to her husband, for expenses and loss of 
services incurred by reason of the injuries. In the former the 
husband is joined, as a nominal party only, if living. (Smith vs. 
City of St. Joseph, 55 Mo. 456.) On the death of the husband, 
the cause of action in favor of the wife survives to her. (John- 
son vs. Dickens, 25 Mo. 583.) This is an action for damages 
arising from injuries to the health of plaintiff. (Vanderburg vs. 
Truax, 4 Den. 464; Higby vs. Hewitt, 5 Exch. 243; People vs. 
Corporation of Albany, 11 Wend. 539.) Injuries to health, 
occasioned by an infected atmosphere or otherwise, are placed in 
the same category with injuries to the body or limbs, and are 
equally actionable. (3 Chit. Blackst. Com., marg. pp. 119-123.) 

This being an action for injuries to the person, and not to the prop- 
erty, it is unnecessary to determine whether they belong to the 
class of public or private nuisances, as defined by the common law, 
When the result of the nuisance is special damage, such as injury to 
the health, the party suffering the injury has an action for damages, 
whether the nuisance be such as is termed public or private. (Sto- 
ry vs. Hammond, 4 Ohio, 876; Welton vs. Martin, T Mo. 307; 
Lansing vs. Smith, 4 Wend. 9; Smith vs. McConalty, 11 Mo. 
517; Ray vs. Sellers, 1 Duv. [Ky.] 254.) 

The second and third instructions given for the defendant 
seem to have proceeded on the theory that the cause of action was 
for damages to realty, instead of personal injuries to the wife. 


B. F. Stringfellow, for Defendant in Error. 


The only private nuisances known to the law are such as affect 
property. (2 Greenl. Ev. §§ 465, 470.) And none but the one 
in lawful possession of the property can complain. The posses- 
sion by the husband as tenant from a stranger, is not the posses- 
sion by the wife living with her husband. 
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Norton, Judge, delivered the opinion of the court. 


This was an action brought by plaintiff in the special law and 
equity court of Jackson county, to recover damages for a nuis- 
ance. It is alleged in the petition that the plaintiff and her hus- 
band-and their children were living in a certain house in Platte 
county, of which her husband had the possession, situated about 
forty vards from the railroad track of defendant; that during 
their occupancy of said house the defendant, by their locomotive, 
ran against and killed a horse, directly opposite the house occupied 
by plaintiff, and permitted the same to remain on the side of their 
railroad track for about two weeks, during which time, by the de- 
composition of the carcass, the surrounding atmosphere became 
so noxious and offensive as to render the house occupied by the 
plaintiff unwholesome, and caused her to become seriously sick. 
The answer denies all the material allegations of the petition. 

Upon the trial of the cause plaintiff offered evidence which 
tended to prove that in July, 1872, defendant, by its engine, 
killed a horse opposite to the house in which plaintiff, with her 
husband and family, lived, and about forty yards therefrom ; that 
the carcass was permitted to lie on the side of the track of de- 
fendant’s road, unburied, for about eight days, during which time 
it became so offensive as to render the occupancy of the house un- 
wholesome, and caused sickness to the occupants thereof: that 
plaintiff, during the continuance of the nuisance, suffered from 
headache and nausea, and that in September following she was 
taken bed-fast and lay in bed some weeks ; that plaintiff’s hus- 
band died the 31st of October, 1872, of some disease of the 
lungs. 

Defendant offered evidence tending to show, that before the 
horse was killed plaintiffs husband was suffering from a disease 
of the lungs, and also the evidence of a physician, who testified 
that he had devoted himself to the study of the effects of animal 
decomposition ; had heard the evidence of plaintiff; that from 
the symptoms described by her, her sickness was not produced by 
the effects of animal decomposition, but was of a malarial char- 
acter, irregular remittent or intermittent fever. 
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The plaintiff asked six instructions, all of which were refused 
by the court, to which plaintiff excepted. The court gave three 
instructions for defendant, and to the giving of the second and 
third of them plaintiff excepted, and thereupon took a non-suit, 
with leave to move to set the same aside. A motion for that 
purpose was filed and overruled, to which plaintiff excepted, and 
brings the case here for review by writ of error. 

The court refused the following instructions asked for by plain- 
tiff : 

“Tf the jury believe from the evidence, that plaintiff and her 
husband were, in the months of July and August, 1872, living 
and residing in the house some thirty or forty yards from the line 
of defendant’s railroad track ; that said husband deceased before 
the commencement of this suit; that in the month of July, 1872, 
the defendant, by its cars or engines, ran over and killed a cer- 
tain horse at or near said house, and that defendant permitted 
said horse to lie where thrown on the side of the track in the sun, 
and there decompose; that thereby the surrounding atmosphere 
and said house were filled with stenches and unwholesome smells 
and odors, and that by reason thereof the plaintiff was rendered 
sick and received injuries to her health, or her health was thereby 
impaired, then you will find for plaintiff, and the measure of 
damages will be the amount of damages she sustained to her 
health.”? 

As the other five instructions asked for by thie plaintiff and 
refused by the court, contain substantially the same principle em- 
bodied in the one copied herein, it is unnecessary to notice them 
further. 

The following instructions were given on the part of defend- 
ant: 

1. “‘The jury are instructed that this action is not for the re- 
covery of damages arising from a public nuisance, but is for the 
recovery of damages alleged to have been occasioned by a private 
nuisance committed by defendant.” 

2. ‘Plaintiff cannot recover for any of the grievances set out 
in the petition, unless the jury find from the evidence that the 
plaintiff was, at the time of the commission of such grievances, 
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in possession of the house and land mentioned in the petition as 
occupied by plaintiff.” 

3. ‘There is no such possession of said house or land by plain- 
tiff as will entitle her to recover any damages in this action.” 

The first instruction given for defendant appears to have been 
given without exceptions, and the court in giving it rightly ap- 
plied the law to the facts of the case. A nuisance is anything 
‘‘which worketh hurt, inconvenience or damage.” They are either 
public or private. A nuisance is public when it annoys all the 
members of a community, and private when it injuriously affects 
the lands, tenements or hereditaments of an individual. (38 
Black. Com. 215. ) 

Nuisances in one’s dwelling are all acts done by another from 
without, which render life within the house uncomfortable, whether 
it be by infecting the air with noisome smells or with gases inja- 
rious to health. (2 Greenl. Ev. § 466.) 

The defendant, in permitting the horse killed by its locomotive 
to remain on the side of the track, so near the house ocoupied by 
plaintiff and her husband as to render its occupancy unwholesome, 
was guilty of a private nuisance, for which it rendered itself lia- 
ble to an action by the person in possession of the house. The right 
of action in this case was in the husband of plaintiff, he being the 
occupier and in the rightful possession of the house with his family. 
by contract with the owner of the property. Had the husband 
brought this suit it could have been maintained, and on the trial he 
would have been permitted not only to show the sickness of himself, 
but also the sickness of his wife, his family, and the different mem- 
bers thereof, as a measure for the recovery of damages. (Story 
vs. Hammond, 4 Ohio, 8376; Kearney vs. Farrell, 28 Conn. 317.) 

It is urged by plaintiff's counsel that the right of action, for 
injuries resulting from the nuisance, survived to the wife after 
the death of the husband, and therefore the court erred in refus- 
ing plaintiffs instructions and in giving instructions two and three 
for defendant, and rely upon the cases of Smith vs. City of St. 
Joseph (55 Mo. 456), and Johnson vs. Dickson (25 Mo. 583), 
to sustain their view. 
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In the case of Smith vs. City of St. Joseph, which was a suit 
brought by plaintiff to recover for the loss of the services of his 
wife, and the expenses incurred by him-for nurse hire and doc- 
tor’s bills, in consequence of an alleged injury to her occasioned 
by defendant’s neglect, the court simply decided that an action- 
was maintainable, notwithstanding a former suit had been brought 
against the defendant by the husband and wife, to recover dam- 
ages for the personal injuries and physical suffering of the wife, 
occasioned by the same neglect of defendant. 

We cannot see how the well considered views of that opinion 
can be applied to this case. In that case it was asserted that the 
husband could not maintain an action for personal injuries and 
physical suffering of the wife, without making her a party, the 
meritorious cause of action being in her. In the case we are 
called upon to consider, the cause of action accrued to the occupier 
or tenant of the property affected by the nuisance complained of, 
and in a suit for damages occasioned thereby, he can recover for 
damages to the members of his family, without making them par- 
ties. We have not been able to find any authority which would 
authorize us to declare that each member of the family of the oc- 
cupant of a house affected by a private nuisance could maintain 
an action therefor, which would follow if the views contended for 
py plaintiff are correct. In an action to recover damages for a 
nuisance of the character complained of, the plaintiff must prove 
possession of the house, the injurious act complained of, and the 
damages resulting therefrom. (2 Greenl. Ev. § 470.) 

The second instruction given for defendant, requiring the jury 
to find, that before plaintiff could recover she must show that she 
was in possession of the house affected by the nuisance, was in 
accordance with the principles above laid down ; and as the evi- 
dence showed that the premises at the time of the alleged griev- 
ance were in the possession of the husband of plaintiff, the third 
instruction for defendant was properly given. 

The judgment is affirmed; the other judges concur. 
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Jos. M. C. Witson, Respondeat, vs. Toe Boarp or EpucaTion 
oF LEx’s Summit, Appellant. 


1. Practice, civil—Evidence—Demurrer to--Inferences as to evidence to be made by 
court.—-A demurrer to the evidence admits everything which the testimony 
conduces to prove, even though only in a slight degree. And in passing on 
the demurrer, the court wiil make every inference of fact in favor of the party 
offering the evidence which the evidence warrants, and which the jury might, 
with any degree of propriety, have inferred. 

2. Evidence, rejection of—Action of trial court is not interfered with, unless.— 
The Supreme court will not interfere with the discretion of a trial court in re- 
jecting testimony, unless it appears that the same was both competent and ma- 
terial, 

8. Evidence—Question— Testimony sought—Exzplanation as to.—Ordinarily when 
a question, propounded to a witness and objected to, fails to indicate the pre- 
cise character of the testimony sought to be elicited, some statement of its 
scope and nature should be made. 

4. School Board of Lee’s Summit-—-Employment of teacher—Reduction of con- 
tract to writing—Minutes of Board.—Lee’s Summit Board of Education di- 
rected « sub-committee to employ a certain teacher at a specified salary per 
month, on satisfactory proof of his qualifications, etc., without any limita- 
tion as totime. The teacher was employed for a period of ten months, and this 
fact reported to the board, and an entry was made on its records showing that 
he was “ considered duly employed by entering into a written contract with the 
board.” Still later, the secretary was ordered to “ draw articles of agreemenw”— 
without further directions. Held, 1st, that presumably the agreement had al- 
ready been entered into on terms known to the secretary, but that as the contracts 
of sciiool sub-districts were required to be in writing, the board thought a 
similar course formal and proper, and gave directions accordingly; but that 
such a reduction to writing was not required by law as a condition on which it 
should take effect ; nor was it a fair intendment to be derived from the action 
of the board; 2nd, that inasmuch as neither the fact of the teacher's employ- 
ment, nor the authority of the committee to employ him for ten months, were 
to be determined solely by the resolutions, minutes, etc., of the board, an in- 
struction that the resolutions, minutes, etc., showed no such agreement or au- 
thority to make one, was improper. 


Appeal from Jackson Circuit Court, 


F. M. Black, for Appellant, cited: 42 Mo. 117; 1 Par. on 
Cont., 475; 24 N. Y. 40; 48 Mo. 201; 28 Mo. 322; 30 Mo. 
118. 


Karnes & Ess, for Respondent, contended among other points, 
that while township boards of education could only make con- 
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tracts in writing for the employment of teachers, boards of edu- 
cation of cities, towns and villages might contract in the same 
manner as other corporations, and that the action of the sub-com- 
mittee was authorized by, and binding on the board. 


Hoven, Judge, delivered the opinion of the court. 


This was an action against the board of education of the city 
or town of Lee’s Summit, for a breach of contract alleged by 
the plaintiff to have been made between him and the defendant, 
for the services of himself and wife as teachers in defendant’s 
schools, for the period of ten months. 

The defendant denied that there was any contract between it 
and the plaintiff for the period of ten months, or for any speci- 
fied time. 

There was testimony on the part of the plaintiff, tending to 
show that after several interviews between the plaintiff and two 
members of the board of education, Bayliss and Wilhite, the 
plaintiff submitted to Wilhite, who was also secretary of the board, 
a proposal to be laid before it for the employment of himself 
and wife as teachers, for the period of ten months, at a salary 
of $100 per month for himself, and $60 per month for his wife. 

Ou the 6th day of July, 1872, Bayliss and Wilhite were ap- 
pointed a committee with instructions to call upon the plaintiff 
and his wife and employ them, the one at $100 and the other at 
$60 per month, if the inquiries to be made by them as to their 
qualifications should prove satisfactory. In this order of the 
board, no limit was fixed as to the term of employment. Bayliss 
and Wilhite executed this order by employing the plaintiff and his 
wife for the period of ten months, and reported that fact to the 
board on the 10th of July, when it was entered of record that 
‘< they were considered duly employed by entering into a written 
contract with the board.” 

At a meeting of the board on the 16th day of August, 1872, 
at which the plaintiff was present, the secretary was ordered ‘ to 
draw articles of agreement with Prof. Wilson and School Board.” 

On August 31st, 1872, it was ordered “that a written con- 
tract be entered into with the superintendent and teachers for the 
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term of eight months, provided that they give satisfaction to the 
board in the performance of their duties as teachers, and are will- 
ing to take warrants in case there is not sufficient cash in the 


treasury to pay them.” 
The proceedings of this meeting were not communicated to the 


plaintiff. 

The plaintiff rested, and the defendant asked an instruction 
in the nature of a demurrer to the evidence, which was refused 
by the court, and the defendant excepted. 

The defendant thereupon introduced testimony tending to show 
that the committee reported to the board the employment of plain- 
tiff and his wife, but not for any fixed time; that a contract in 
writing for ten months was then presented and was then rejected 
by the board; that this was the first time the board formally con- 
sidered the term of employment; that the two members consti- 
tuting the committee who employed plaintiff were the only mem- 
bers of the board who wanted a ten months school; that no other 
members knew that plaintiff claimed to have been employed for 
ten months until after the schoo! was discontinued, and that the 
length of the term was never settled until August 31st,1872. A 
witness for the defendant, who was a member of the board when 
the negotiations were pending between plaintiff and defendant, 
was asked the following questions by defendant’s counsel: 
‘What, if any, instructions were given to Bayliss and Wilhite 
not set out in the record read in evidence??? ‘To which question 
the plaintiff objected, for the reason that it was not permissible to 
contradict or add to the written record. The objection was sus- 
tained and the defendant excepted. 

No contract in writing was ever entered into. The scholastic 
year began September 2nd, 1872. School was discontinued 
March 4th, 1873, and plaintiff and his wife were paid up to that 
date and discharged. There was a verdict and judgment for 
plaintiff for $320 from which defendant has appealed to this court. 

The errors complained of are, the action of the court in 
overruling the demurrer to the evidence, the rejection of the tes- 
timony, and the refusal of the court to give an instruction asked 
by the defendant which will be mentioned hereafter. 
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As to the first error; It was certainly requisite to a recovery hy 
the plaintiff that he should show a contract with the defendant for 
the period of ten months; and if the testimony introduced by him 
had the tendency to show such contract, it was sufficient to sup- 
port a judgment, and the demurrer was properly overruled. 

A demurrer to the evidence admits everything which the testi- 
mony conduces to prove, though but in a slight degree. In pass- 
ing upon the demurrer, the court will make every inference of 
fact in favor of the party offering the evidence which the evidence 
warrants, and which the jury might, with any degree of propriety, 
have inferred. 

Now, it appears from the plaintiff’s testimony, that he sub- 
mitted a proposal to the secretary of the board to teach the de- 
fendant’s school for ten months, at a specified sum per month for 
himself and his wife. This proposal was communicated to the 
board. The board thereupon appointed a committee with instruc- 
tions to employ the plaintiff and his wife at the sum proposed. 
The committee employed the plaintiff and his wife at the speci- 
fied sum per month for the period of ten months, and reported 
their action to the board. It was thereupon entered of record 
that the plaintiff and his wife were to be considered duly em- 
ployed upon entering into a written contract; and at a subse- 
quent meeting, the secretary, who was one of the committee, 
was directed to draw articles of agreement between the plaintiff 
and the board. 

Surely, these facts are sufficient to establish a contract between 
the plaintiff and the defendant for ten months, unless we assume 
that the committee were without authority to employ the plaintiff 
for ten months, and that the action of the board upon the report 
of the committee was intended to be a ratification of their action, 
upon the condition that the contract should be reduced to writing. 
But such an assumption would not be allowable, and it is only 
fair to infer that the board considered it necessary to the validity 
of the contract that it should be in writing, as the law required 
that such contracts made with the directors of the sub-districts 


should be in writing. 
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But, under the law applicable to the defendant, the contract 
was valid and binding without being reduced to writing, and it 
does not appear to have been a part of the agreement between the 
plaintiff and the committee representing the board, that such 
agreement should not conclude the parties and become a binding 
contract until it was reduced to writing. The simple direction 
to the secretary on August 16th, to draw articles of agreement be- 
tween the plaintiff and the board pre-supposes that an agreement 
had been entered into, the terms of which were known to the sec- 
retary, and the only agreement known to the secretary of the 
board, according to the plaintiff’s testimony, was one for ten 
months. It seems to us fairly inferable from the whole testimony 
for the plaintiff, that he was employed for ten months, and that 
the board thought it formal and proper that the contract should 
be in writing, but did not intend its reduction to writing as a con- 
dition upon which only it was to take effect. The demurrer to 
the evidence was therefore properly overruled. 

In considering the second assignment of error, we will premise 
that when the rejection of testimony is complained of in this 
court, it must be made evident that the testimony rejected was 
both competent and material, otherwise we will not interfere with 
the action of the trial court. Ordinarily, when the question ob- 
jected to fails to indicate the precise character of the testimony 
sought to be elicited, some statement is made of its scope and 
nature, so that the court may form a definite opinion as to whether 
it is competent and material. In the case at bar, we are only 
furnished with the question propounded. It is as follows: ‘* What, 
if any, instructions were given to Bayliss and Wilhite not set out 
in the record read in evidence?”? When were such instructions 
given? before or after the authority given to employ the plain- 
tiff? and on what point? and by whom? and in what man- 
ner? by the board as an organized body, or by the individual 
members? by resolution or vote, or in conversation simply? It 
is a mere matter of conjecture whether the answer would have been - 
either competent or material. The question was too general and 
indefinite, and we think the court committed no error in refusing 
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to permit it to be answered. The only point on which the testi- 

mony could possibly have been material, was as to the term of 

employment; and the defendant itself introduced the testimony 

of other witnesses to show that the time for which the plaintiff 

and his wife were to be employed was never formally considered ° 
by the board until after Bayliss and Wilhite reported that they 

had employed them for ten months. 

The remaining exception is to the refusal of defendant’s first 
instruction. It is as follows: 

‘¢The jury are instructed that the resolutions, minutes and 
records of defendant read in evidence, show no agreement on the 
part of defendant to employ plaintiff and his wife for ten months, 
nor do they show any authority in the said Wilhite and Bayliss to 
make a contract with plaintiff for that length of time, regardless 
of any subsequent action of the board of directors.” 

In the case of Prim vs. Haven, (27 Mo. 205) Judge Scott said: 
‘The legal effect of papers is to be determined by the court, but 
when documents are offered in evidence as the foundation of an 
inference of fact, whether such inferences can be drawn from 
them is a question for the jury. The most authentic documents, 
when offered for such a purpose, become no more than mere let- 
ters, or a written correspondence, which, when offered in evidence 
to prove a fact, are always to be interpreted by a jury.”’ 

Neither the fact of employment by the board, nor the authority 
of the committee to employ the plaintiff and his wife for ten 
months, were to be determined solely by the orders, resolutions 
and minutes of the board; and it would therefore have been im- 
proper to have selected this portion of the testimony and declared 
it insufficient to support the plaintiff’s case. A similar in- 
struction, might, with equal propriety, have been asked with ref- 
erence to the remainder of the plaintiff’s testimony. Evidence 
may, in this manner, be destroyed in detail, which, when taken 
as a whole, will be sufficient to support a judgment. We are of 
opinion that the court committed no error in refusing the instruc- 
tions. The question as to the existence of a contract between 
the plaintiff and the defendant for a period of ten months was 
submitted to the jury, under instructions which were exceedingly 
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favorable to the defendant, and we will not disturb their finding. 
The nature of the case and the amount of the verdict render it 
unnecessary to say anything in regard to the measure of dam- 


ages. 
The judgment will be affirmed ; the other judges concur. 





Wma. L. Tuornton, Defendant in Error, vs. Ropert Hogan, 
Plaintiff in Error. 


1. U. S. Bankrupt Act—General notice to creditors by newspaper advertisement 
sufficient in absence of fraud.—Where a creditor is properly scheduled by a 
bankrupt in his list of liabilities, and a general notice to creditors is given by 
advertisement as provided by 3 11 of the bankrupt act, but by a clerical mis- 
tuke of the United States marshal, and without any fraud on the part of the 
bankrupt, notice by mail was wrongly directed and not received, the discharge 
of the bankrupt is nevertheless valid as against such creditor. 

2. Bankruptey—Certificate of discharge, validity of—Proceedings to set aside, 
ete.—In some of the States a bankrupt’s certificate duly authenticated is valid, 
except against direct proceedings, brought to set it aside, for fraud or irregular- 
ities in the United States Court. 

. Bankruptey—Proceedings essentially in rem—Certificate of discharge a bar 
to creditors except, when.—A proceeding under the bankrupt act is more 
analogous to one in vem in admiralty, than to an ordinary one in common law 
or chancery, and it seems to have been the intent of the act that a final adju- 
dication should be a bar to all creditors, whether or not their claims were 
proved or scheduled, or whether really notified of the proceedings or not, ex- 
cept in cases of fraudulent omissions stated in the act, 


Error to Pettis Circuit Court. 
Phillips § Vest, for Plaintiff in Error. 


I. A discharge in bankruptcy regularly granted is a bar to a de- 
mand like plaintifi’s in a State court. It can only be impeached 
in the United States Court, and within two years from its date. 
(§ 34 Bankr. Act, 1867 ;-Baump Bankr. p. 53, note b.; Coney 
vs. Ripley, 4 Bank. Rep. 163 ; Ocean Nat.Bk. vs. Olcott, 46 N. 
Y.12; Parker ys. Atwood, 52 N. H. 181; Oates vs. Parish, 47 
Ala. 157.) 
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II. A State court cannot declare a discharge in bankruptcy 
void, for any cause set up in plaintiffs replication. Thornton’s 
name and debt were scheduled, and the misdirection of the mailed 
notice was a mere clerical mistake of a servant of the court, in 
performing a ministerial act. Such a mistake did not vitiate the 
discharge. (See 10 Mo. 473-481; Bump Bankr., 259-60; 
8 Am. Rep., 419; 11 Am. R., 320 ; Symonds vs. Barnes, 59 Me. 
191; Sparkhawk vs. Bartlett, 2 Mass. 188.‘ The first and gen- 
eral notice by advertisement was the principal one, and the one 
that gave jurisdiction as in case of publication to non-resident or 
unknown parties. 


Hayden & Tompkins, for Defendant in Error. 


I. The absence of the notice was a willful omission of Hogan. 
II. Bankruptcy is essentially a judicial proceeding by the debtor 
against his creditor for a judgment of acquittal from his debts. 
The Bankrupt Act professes to summon the bankrupt to court. 


And to discharge the debtor without such notice to the creditor, 
or an opportunity to him to be heard, is to convert the court into 
an instrument of injustice and an avenue of escape. (Bump 
Laws and Pr. in Bankr. [5th Ed.,] pp. 26-7, 462; Day vs, 
Bardwele, 97 Mass., 250; Batchelor vs. Low, 43 Vt. 662; 5 
Am. Rep. 311; Barns vs. Moore, 2 Bankr., 174.) 

III. It was the bankrupt’s duty to place this debt on his 
schedule. It was the foundation of the notice required to be 
given by § 11. Its omission was a fraud which he cannot plead 
in his own defense. (Batchelor vs. Low, sepra ; Bump’s Bankr., 
supra. ) 

IV. This is not an attempt to set aside the order of discharge. 
As to other parties and for other purposes, it may stand. But it 
cannot be invoked by the party in fault as the foundation of an 
estoppel against the creditor not notified. 

V. Voluntary bankruptcy is essentially a proceeding zn per- 
sonam, and unless the court acquire jurisdiction of the creditor, 
no judgment will have binding force in any forwm. (Harris vs. 
Hardman, 14 How., 339-41; T Mo. 463; 2 Bankr. R., 82 and 
174; Barns vs. Moore, supra.) 
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Napton, Judge, delivered the opinion of the court. 


This action was upon a note given to Thornton (the plaintiff), 
by James and Robert Hogan in 1860 for $921.27, and the de- 
fendants being non-residents, an attachment was sued out, and 
one Chas. S. Bohannon was garnished. The defendants pleaded 
a discharge in bankruptey by the U. 8S. District Court for the 
Southern District of Illinois in 1868. The plaintiff dismissed as 
to Jas. Hogan, and admitted the discharge in bankruptcy as 
claimed in the answer, but alleged, that said discharge was no 
bar, because the said defendant neither placed the plaintiff in his 
schedule as a creditor, nor gave the plaintiff notice, as by the 11th 
section of the bankrupt law is required, that a warrant in bank- 
ruptcy had been sued out, or of the time and place of a meeting 
of the creditors, or of any other matter or thing required by such 
bankrupt law, and that plaintiff, in fact, had no notice, all which 
defendant well knew. 

To this reply defendant demurred, for the reason that the court 


had no jurisdiction to try and determine the questions presented 
by the replication, or to declare the discharge in bankruptcy by the 
U.S. Court, invalid ; that such U. 8. Court alone had jurisdiction, 
and could exercise it only within two years after the final dis- 


charge. 

This demurrer was overruled, and the case was tried by the 
court.without a jury. The plaintiff introduced in evidence to sus- 
tain his replication, the records of the bankrupt court in Illinois. 

From these records it appeared that in the application of both 
James Hogan and Robert L. Hogan, the plaintiff, Wm. T. 
Thornton was named in the schedule of creditors, his place of 
residence in Clinton, Mo., and his occupation properly stated, 
and the amount of the debt put down in both schedules as $1,000, 
and described in both as a note for borrowed money, in which 
James Hogan was principal and Robert L. Hogan security. In 
the advertisement, however, required to be made by the 11th sec- 
tion of the act, in the case of Robert L. Hogan, the name of 
Wm. T. Thornton is inserted as ‘‘Wm. T. Thomson.” In other 
respects, the place of residence, amount of debt, etc., is correctly 

10—voL, LXIII. 
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stated. The notice by mail in the matter of Robert L. Hogan 
was directed to ‘“* Wm. T. Thomson, Clinton, Mo.” 

The plaintiff testified that he had lived for thirty years in Henry 
county, of which Clinton is the county seat, and that the two 
brothers Hogan were well acquainted with his place of residence, 
and formerly lived in the same neighborhood; that he received 
due notice of the bankruptcy of James Hogan, but no notice of 
that of Robert L. Hogan, and never knew of it till about six 
months before his examination as a witness. 

This evidence was all objected to, but admitted, and the court 
gave judgment for the plaintiff. 

he exact question presented by this case, I do not find deter- 
mined in any of the eases to which counsel have referred us. 

It may be assumed, I think, without any argument, that the 
facts just recited do not show any fraud on the part of the bank- 
rupt, either directly or by implication. There were no assets ex- 
hibited—or none of any importance—and there was no percepti- 
ble motive for concealment on the part of Robert L. Hogan, or 
for withholding this debt from the schedule. However this may 
be, it was not withheld, but by a clerical blunder of the officer, 
whose duty it was to send notices by mail to the creditors named 
in the schedule, the plaintiff received no notice of the proceeding 
in the case of Robert L. Hogan. ; 

It has been held that where a debt has been fraudulently with- 
held from the schedule, and the creditor consequently has no such 
special notice as is required to be sent to him by mail, the credi- 
tor in a suit in a State court, is not barred by the certificate of 
discharge, on the ground that he has no notice of the proceeding. 
(Batchelor vs. Low, 43 Vt., 662.) And if the mere absence of 
notice is to be available to annul the discharge in any court, either 
State or Federal, it is not very perceivable why it should not be 
a3 available where it occurs through accident or negligence, as 
when it is purposely and fraudulently effected. 

But the decisions, both in the State and Federal courts, (unless 
we except an opinion by Judge Storer in the superior court of 
Cincinnati, in Barns vs. Moor, 2 B. C., 474,) maintain that an 
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innocent omission from the schedule (which necessarily leads to a 
want of special notice such as is required to be sent by mail) 
does not affect the validity of the discharge. (Burnside vs. 
Brigham, 8 Met., 75; In re Needham, 1 Low., 309; Payne & 
Bro. vs. Able, 7 Bush, 347; Symonds vs. Barnes, 59 Maine, 
192; Mitchell vs. Singletery, 19 Ohio, 291.) It was so held 
under the act of 1841. (Burnside vs. Brigham, 8 Met., 79; 
Shelton vs. Pease, 10 Mo. 481.) In Alabama it was held 
that the act of 1867 vests exclusively in the Federal courts the 
power to contest the validity of a bankrupt’s discharge on the 
ground that it was fraudulently obtained; that the State court is 
bound to allow the plea of bankruptcy if the certificate is duly 
authenticated according to law, and that irregularities in the pro- 
ceedings of the bankrupt court are only available in that tribunal 
by a direct proceeding to set aside the decree. (Oates, adm’r, 
vs. Parish, 47 Ala., 327.) And this seems to be the opinion of 
the Court of Appeals of New York in 1871. (Ocean Bank vs. 
Oicott, 46 N. Y. 12.) 

The bankrupt act requires, in addition to the notice to creditors 
in the schedule, that a publication be made in the newspapers of 
the application for a discharge. This notice is to all interested 
in the estate; and in Stevens vs. Mechanic’s Bank, (101 Mass. 
109), it is held that all persons, whether noted as creditors in the 
schedule or not, are bound to take notice of the issuing of the 
warrant and the proceedings under it; that they are bound by it 
whether they had any actual knowledge of it or not. In the case 
of Murdoch, Judge Lowell holds (1 Low., 362) that the statute in 
section twenty-nine contemplates notice to creditors who have ~ 
not proved, because it requires notice by publication, in ad- 
dition to a written notice to all who have proved, and notifies all 
creditors who have proved and @ll other persons interested, to ap- 
pear and show cause. He therefore concludes that a creditor 
whose claim is not proven is entitled to be heard on an applica- 
tion to a bankrupt court to set aside the decree, as well as one 
whose claim was proved, because both are bound by the adjudi- 
cation, 
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In Sparkhawk vs. Bartlett, (2 Mass. 188,) the Supreme Court 
of Massachusetts, though not giving any opinion in regard to the 
point of notice, seem inclined to the view that the general publi- 
cation is all the notice contemplated by the act as essential to the 
validity of the decree. 

In considering the question presented by this case, we must 
have regard to the general objects of a bankrupt law. The dis- 
charge of a debtor from ail his liabilities by an arbitrary act of a 
court is not in accordance with any strictly judicial principles or 
practices, but it is a political measure believed to be useful and 
beneficial in commercial communities, and its expediency is, by 
our national constitution, expressly confided to the discretion of 
the national legislature. The intent of the bankrupt act must be 
gathered very much from its own provisions, without too much 
stress upon certain general principles which have obtained in re- 
gard to other forms of litigation. A proceeding under it is cer- 
tainly more analogous to a proceeding zz rem in an admiralty 
court than to any of the ordinary proceedings in common law or 
chancery ; and it seems to have been designed for purposes doubt- 
less supposed to promote the public interests, that the final adju- 
dication should be a bar to all creditors whether their claims 
were proved or not, or whether they were in the schedule or not, 
or whether they were really notified of the proceedings or not, 
unless for fraudulent omissions stated in the act, of which the 
present is clearly not one. We think, therefore, the clerical mis- 
take occurring in the proceeding, though resulting in a failure to 
specially notify the creditor, who is now plaintiff in this action, 
could not have been, within the contemplation of the act, intended 
to destroy the effect of the proceeding. It occurred through no 
fault or fraud of the bankrupt, and the law contemplated the gen- 
eral advertisement in the newspapers as sufficient to include all 
creditors. 

The judgment must be reversed ; the other judges concur. 
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James McCormick e¢ a/., Respondents, vs. Ricuaxp Kirsy, 
et al., Appellants. 


1, Levary—Slaves, bequest of —Sale of—Liabilily for proceeds— Trusts— Decree, 
construction of—Abolition of slavery—Conversion, etc.—Certain slaves were 
bequeathed to A. for life, remainder to the heirs of her body if any, and if none, 
then after her death to the heirs of the testator. By an order of court 
her husband was authorized to sell the slaves, on giving bond, conditioned that 
when the right of A. “ should cease to said slaves,” and the right of testator’s 
heirs should “ attach to said slaves,” he should produee the said slaves, or account 
for their value to said heirs. Said bond was accordingly given. By its terms, 
among other things provided, the death of the slaves during A.’s life estate 
would excuse their delivery to the testator’s heirs. The slaves were sold in 
1859. A. having uo heirs of the body, upon her death in 1870, those of the 
testator brought suit against her husband for the proceeds derived from the 
sale of the slaves: Held, 

Ist, The subject matter of the suit, and all the parties thereto, being under 
the jurisdiction of the court, and defendant being authorized by its decree to 
sell, the sale was not a breach of trust on his part. 

2nd, Plaintiffs having assented to the decree were estopped from complaining, 
and bound be it; and although a part of them were married women, the suit 
being for their benefit and they being prover parties, they were in like manner 
estopped. And the decree would be equally binding on the court in a proceed- 
ing in equity as in a suit at law on the bond. 

3rd, The sale was not an unauthorized conversion of the slaves into money by 
defendant, but authorized by the court. 

4th, Since the right of plaintiffs did not “attach to said slaves,” till the 
death of A. which was long after the abolition of slavery, they could have no 
claim on the fund, 


Appeal from Jackson Circuit Court. 


James K. Sheley, for Appellants. 


Plaintiffs are bound by the decree and have no right to pursue 
any other remedy. It amounts to and is an estoppel. (Chouteau 
vs. Goddin, 39 Mo. 229; Garnhart vs. Finney, 40 Mo. 449; 
Taylor vs. Zepp, 14 Mo. 482; Newman vs. Hook, 37 Mo. 207 ; 
Taylor vs. Howard, decided in Michigan in spring 1875, Septem- 
ber No. of Law Register of 1875, p. 590.) 

It is true that this court decided in the case of Philips vs. Evans 
(35 Mo. 305), that a note given for the purchase price of a slave 
could be collected notwithstanding negroes were emancipated and 
the decision was no doubt correct. But here, respondents are not 
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seeking to collect a note given for the purchase price of a negro, 
but to recover what was the value of the negroes in 1856, and 
that, too, when they had no right save in expectancy, till in 1870, 
and when they had by suit compelled Kirby to give bonds for 
the value in1870. In the case cited the negroes were sold and 
the note given when the owner had, and the purchaser acquired 
when he bought, a perfect title. In the case at bar, plaintiffs’ 
right to recover the value of the slaves did not ripen till 1870, 
i. e., when the slaves as property were valueless, 

This is not a case of trustee and cestuz gue trust. Kirby never 
occupied the position of trustee for the remaindermen. But were 
the fact otherwise, his character of trustee ceased when the judg- 
ment was rendered, and the bond entered into, and he then be- 
came bailee, with the privilege of either returning the property 
or paying its value. 


Comingo & Stover, for Respondents. 


I. Having possession of the negroes, by virtue of the limita- 
tion in the will, Kirby was, and is, trustee for the remaindermen— 
the heirs of Johnson, (Clarke vs. Saxon, 1 Hill Eq. 69; Henry 
vs. Glover, 2 Hill Eq. 515; Shibla vs. Ely, 2 Halst. Ch. 181; 
Joyce.vs. Gunells, 2 Rich. Eq. 259; Homer vs. Shelton’s Ex. 
2 Met. [Mass.] 206-207 ; Swan vs. Ligan, 1 McCord Ch. 227; 
Roberts vs. Roberts, 7 Bush. [Ky.] 100,) and a court of equity 
may call him to account notwithstanding there may be a concur- 
rent remedy at law. (Hill Trust. side page 528, 4th Am. Ed. ; 
Mancroft vs. Dowling, 2 P. Wms. 314; Cobb’s Adm’r vs. Cranch, 
28 Mo. 106; Leevy vs. Leevy, 34 Mo. 867; Yerger vs. Jones, 
16 How. U.S. 86; State to use, &c., vs. Drury, 36 Mo. 281; 
State to use, &c., vs. Dean, 39 Mo. 44; State to use, &c., vs. Dean, 
40 Mo. 464; Gordon vs. Bruner, 49 Mo. 570; Floyd vs. Wiley, 
1 Mo. 430; Johnson vs. Shader, 3 Mo. 859; Dobyns vs. 
McGovern, 15 Mo. 662 ; Cheshire vs. Cheshire, 2 Ired. Eq. 569 ; 
Stewart vs. Caldwell, 54 Mo. 536; Harrington vs. Utterback, 57 
Mo. 521; 1 Story Eq. Jur. §§ 64, 80, 6th Ed. & notes to § 80.) 
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II. The sale was not merely a sale of the life estate of Kirby 
and wife, but was an absolute sale of the negroes, and the pro- 
ceeds of the sale should be considered as substituted for the ne- 
groes. (Lewey’s Curator vs. Lewey, 34 Mo. 367.) 

Ill. The amendments to the constitution of the United States, 
or of the State of Missouri, or ordinances of the latter, relied 
on by the defendant Kirby, cannot change the rights of these par- 
ties, which became fixed at the time of the sale of the negroes. 
( Whitesides vs. Williams, 66 N. C. 141; Williams vs, Johnson, 
80 Md. 500; Madden vs. Hooper, 42 Ala. 397 ; 64 N. C. 213 ; 
25 Ark. 152 ; 44 Miss. 367.) 

IV. The doctrine of estoppel does not in any of its forms 
apply to married women. (Bigel. on Estop. pp. 485, 486, and 
cases cited in notes 4&5; Barker vs. Circle, 60 Mo. 258 ; Har- 


din & Wife ve. Smith’s Exr., 7 B. Mon. 392.) 


Napton, Judge, delivered the opinion of the court. 


This is a suit by certain legatees of Richard Johnson, who 
claim to be, under the will, entitled to a remainder in personal 
estate af:er the determination of a life estate in the defendant 


Kirby. 

The plaintiffs assert that Johnson, by his will, bequeathed two 
negro slaves to Mrs. Kirby, his daughter, for life, with remainder 
to the heirs of her body; and if she should die without issue, re- 
mainder to the other children of said Johnson, who are the plain- 
tiffs; that Kirby and wife took possession of said slaves and in 
1859, said Kirby sold said negroes under an order of the circuit 
court of Jackson county, and received therefor $ 2,400, and that 
in 1870 Kirby’s wife died. 

The plaintiffs therefore claim that the $2,400 received by 
Kirby, in lieu of the slaves, since the death of Mrs. Kirby, be- 
longed to plaintiffs, who are the parties in remainder. 

The answer admits all the facts stated in the petition in regard 
to the will, possession of the slaves, &c., but states further that the 
present plaintiffs, or persons whom they represent, together with 
one Johnson, who is since dead without issue, instituted a proceed- 
ing in the Circuit Court of Jackson county, against said Kirby 





JEFFERSON CLTY. 





McCormick, et al. v. Kirby, et al. 





and wife, which resulted in a decree authorizing the defendant to 
sell the slaves, or to pay their value whenever the rights of the 
plaintiffs and his co-defendants should accrue, and therefore in- 
sists that as at the date of the death of the tenant for life, the 
slaves ceased to exist as slaves, there was no remedy, or if there 
was, it was on the bond. 

It is further denied that the slaves were sold for $2,500, but 
admitted that they were sold for $ 2,200, and that only the life 
estate of Mrs. Kirby was sold. 

The proceeding in 1859 referred to in this answer, and also in 
the petition, is set forth in the record, and as it has an important 
bearing on the case, the substance of it will be stated. 

In 1859 the present plaintiffs or their ancestors, parties entitled 
to the remainder in these slaves, instituted a proceeding in the 
Circuit Court of Jackson county, to restrain Kirby, the present 
defendant, from selling these slaves. The details of the petition 
need not be stated. The defendants admitted all the facts stated, 
but stated other facts which they believed would render a sale ad- 
visable, and denied that they had done or wished to do anything 
that would prejudice the rights of the plaintiffs. 

Upon the petition and answer and proofs adduced, the court 
made the following final decree : 

* ** Being satisfied that it would be dangerous to all concerned 
to keep the negroes, the court doth order and direct that said 
Richard Kirby is hereby authorized to sell and dispose of said 
slaves on such terms as he shall think proper, upon his executing 
a bond in the sum of $2,400, with Marcus Gill, as security con- 
ditioned that when the right of said Kirby’s wife shall cease to 
said slaves and the right of said Catherine and others, (plaintiffs) 
shall attach to said slaves, that he shall produce said slaves or ac- 
count for their value to the parties aforesaid ; ” and thereupon 
said Kirby (the record proceeds) ‘‘ tenders in open court the 
bond of himself and wife, with Marcus Gill as secarity, which 
said bond and its specifications and conditions is approved by the 
court, and thereupon this case is dismissed at the cost of the de- 
fendant (Kirby) to be enforced by execution,” &c. 
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The bond is as follows : 

‘‘ Know all men by these presents that we, Richard Kirby and 
Mary Jane Kirby, as principals, and M.Gill, as security, are held 
and firmly bound to the State of Missouri, in the penal sum of 
$ 2,400, lawful money, for the payment of which we well and 
truly bind ourselves, our heirs, &. The condition is this: 
Whereas, R. Johnson did will certain negroes, to-wit, (here fol- 
lows a description of the negroes,) to the wife of Richard Kirby 
and to the heirs of her body, and if she (Kirby’s wife) died with- 
out heirs, without any issue of her body, to revert to heirs of 
Johnson ; and, whereas, said Kirby and wife were about to sell 
and the heirs obtained an injunction restraining them ; and where- 
as, the circuit court of Jackson county, dissolved the injunction 
upon said Kirby giving bond to be responsible to such heirs of 
Johnson as shall be entitled thereto when the right of said Kirby 
and wife shall cease to exist in, and to said negroes: Now, if when 
the right of said Kirby and wife, or either, shall cease to exist to 
said slaves, anl the heirs of said Johnson shall be entitled there- 
to, the said Kirby shall then return said slaves, if alive, or shall 
pay to said heirs the value at that time, of said slaves, and in de- 
termining the value of said negroes or either of them, if not pro- 
duced, the presumption shall be that said negroes are worth just 
what negroes of their age, and sound, would reasonably be worth, 
and the burden of proof shall be on said Kirby, to show the death 
of said negroes or either of them, that they are of less value than 
negroes of their age, if sound, would be worth; and in that event 
this obligation to be void, otherwise to remain in full force and 
effect. Given under our hands and seals this 25th day of March, 
1859.” Signed “*R. Kirsy. 

and sealed. Marcus GILL. 
Mary JANE Kirsy.”’ 

The conclusion of the present case was a decree by the court 
in favor of the plaintiffs for $2,200, and interest from 1870, 
when Mrs. Kirby died. 

The apparent hardship of this case, however decided, evidently 
grows out of an event not anticipated in 1859 by the court or 
any of the parties. 

The decree of the circuit court must be based on the assump- 
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tion that the defendant was a trustee for the parties in remainder, 
and was guilty of a breach of trust in selling the slaves and con- 
verting them into money ; and therefore, upon general principles 
of equity, he could be held responsible for the money without re- 
gard to the character of the original trust fund. And perhaps, in 
the absence of any proceeding in court, this might have been just, 
as was held by this court in Lewey vs. Lewey (34 Mo. 367). 

But it is impossible to say that Kirby in this case was guilty of 
a breach of trust, seeing that he only did what he was expressly 
authorized to do by a decree of a court of competent jurisdiction, 
where the subject matter and all the parties in interest were clearly 
under its jurisdiction. 

To this decree in 1859, and the bond which led to it, all the 
parties now complaining, or those they now represent, assented. 
It is urged that some of them were married women, and there- 
fore no estoppel applies ; but married women are as much estopped 
by judgments of courts of record as any other parties to such 
judgment. It was to protect the rights of married women that 
the power of the court was invoked, and of course they were 
necessarily proper parties to the proceeding. That protection was 
granted in a shape, it is to be presumed, acceptable to them and 
all others who were parties, since no objection was taken to the 
decree or any appeal taken from it. All parties acquiesced in it 
and are bound by it, both plaintiffs and defendants. 

The proceeding in court in 1859, the terms of the decree then 
rendered, and of the bond on which it was rendered, upon any 
construction which might be given to this decree in regard to the 
amount of interest directed to be sold, clearly kept in view 
throughout the original nature of the fund. It is not a case of 
an unauthorized conversion by the tenant for life of slaves into 
money. In such a case the owners of the remainder would have 
an immediate right, according to some authorities, to claim a for- 
feiture of the life interest (2 Hals. Ch. 181), and at all events 
upon the termination of the life estate to get possession of their 
estate in remainder in the property or money into which the ten- 
ant for life had converted the original fund. But here the plain 
language of the decree and of the bond, authorizes the sale of 
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the slaves, and declares most specifically the liabilities of Kirby 
in the event of such sale. It is clearly provided that the death of 
the negroes before the termination of the life estate would ex- 
cuse their delivery to the tenants in remainder, and no liability 
whatever is provided for, except when the title or estate of the 
remaindermen shall vest. The exact time fixed for the delivery 
of the negroes to those in remainder, or their value in money, is 
to be ‘‘ when the heirs of said Johnson shall be entitled thereto,”? 
and ‘‘ when the right of said Kirby and wife or either shall cease 
to exist to said slaves.” 

The inquiry then is, when did the heirs of said Johnson be- 
come entitled to those slaves? The answer must be ‘‘never,”’ 
since Mrs. Kirby lived till 1870, and long before this, slavery 
was abolished here and elsewhere throughout the United States, 
and thus both the estate for life and the remainder were de- 
stroyed. 

It will be observed that the bond in this case was made a part 
of the decree and incorporated in it literally. If this decree de- 
termined the rights of the parties, in the event of a sale either of 
the life estate, or of the entire title, courts of equity in adjudi- 
cating upon these rights are as much bound by it as would be a 
court of law in an action on the bond. Although courts of equity 
frequently afford modes of relief not attainable at law, yet they 
cannot disregard the solemn agreements of the parties by record. 
This relief must be based on the rights of the parties ; and as in 
this case these rights and remedies were ail specifically fixed in a 
proceeding in a court having ample jurisdiction over the subject, 
and over all the parties, it is too late for any of the parties, now 
to abandon or ignore this proceeding and attempt to assert claims 
which might have been asserted had no such proceedings occurred. 
We have no right to assume that Kirby would have sold on any 
other responsibilities than those he assumed under the decrees, and 
although that responsibility has turned out to be valueless, it was 
not his fault or through any action of his, but through an exer- 
cise of governmental power which destroyed his life interest as 
well as the interest of those in remainder, 

The judgment must be reversed. The other judges concur. 
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STATE ex rel. W. J. Wrtutams, Curator, &c., Plaintiff in 
Error, vs. DANIEL CARROLL, e¢ a/., Defendants in Error. 


1. Guardian—Appointment—Anthority of —In suit by a guardian against 
his predecessor where the petition alleged that defendant was appointed 
guardian in conformity to law, without stating the source from which the 
authority emanated, but alleged that he made settlement in a specified 
court having jurisdiction in the premises, and that the court approved the settle. 
ment, and that plaintiff was then appointed as guardian of the minor, 
it was held that the averments, taken together, were a sufficient deciaration of 
defendant’s appointment, and of the minority of the ward when plaintiff became 
guardian, to render the pleading good on demurrer, 


Error lo Osage Circuit Court. 
Lay & Belch, for Plaintiff in Error. 
Henry Flanagan, for Defendants in Error. 


I. The petition must show how the plaintiff is guardian; if 
appointed by a court exercising probate jurisdiction, the name of 
the court, and the county in which it exercises its functions, should 
be stated. (Stanley vs. Chappell, 8 Cow. 235; State, &c., vs. 
Matson, 38 Mo. 489; Higgins vs. Hannibal & St. Joseph R. 
R. Co., 36 Mo. 418.) 

If. The petition does not show that the alleged ward is a 
minor. (Stanley vs. Chappell, 8 Cow. supra ; Higgins vs. Han- 
nibal & St. Joseph R. R. Co., 836 Mo. 418, supra.) 

IIL. The petition fails to show how Carroll ceased to be curator, 
or that there was a vacancy in the office. If he resigned, or was 
removed, that fact ought to be properly alleged. (1 Wagn. Stat. 
p. 675, § 22.) The petition alleges that Carroll was discharged ; 
from which it may be presumed that his ward had arrived at full 
age, and that under §§ 48, 49, 50, 51 (Wagn. Stat. p. 651), 
the curator having made a final settlement, was discharged 
from his trust. If the ward was of full age then, that is, when 
the settlement was made, he alone can bring the action. Nor 
does the petition show when the plaintiff became curator. 


Waaner, Judge, delivered the opinion of the court. 


The court sustained a demurrer to the petition, and the plain- 
tiff refused to amend and sued out his writ of error. The pe- 
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tition averred that on the 24th day of April, 1870, Daniel Car- 
roll was duly appointed guardian and curator of the estate of 
James C. Williams, a minor heir of Geo. A. Williams, deceased, 
in conformity to law in such cases made and provided, and that 
he executed his bond as principal, with John A. Bowen and Will. 
J. Knott, as sureties, to the State of Missouri in the sum of $600, 
conditioned that the said Daniel Carroll, principal therein, should, 
as such guardian of the person and curator of the estate of said 
James C. Williams, minor heir of Geo. A. Williams, faithfully 
discharge his duties as such guardian and curator according to 


law. 
It is further stated that said Daniel Carroll, on the 22nd day 


of July, 1872, made a settlement of the estate of said minor ; that 
said settlement was approved by the county court of Osage coun- 
ty, which court, then and there, had jurisdiction of the same ; and 
that it was found that there was in the hands of the curator, belong- 
ing to the estate of said minor, the sum of $617.23 ; that said 


Carroll was discharged from the office, and the said W. J. Wil- 
liams, was duly appointed curator of the estate of said minor, 
and having duly qualified and entered upon the duties of the office, 
said Carroll was ordered and directed, according to law, to pay 
over and deliver all the money, goods and estate whatsoever, be- 
longing to said minor, to said Williams; that said Williams de- 
manded said estate, and that said Carroll failed and refused to 
deliver the same. Breaches were then assigned and judgment 
demanded. 

The grounds assigned in the demurrer were: first, that the pe- 
tition did not state facts sufficient to constitute a cause of action ; 
second, that it did not appear from the petition that the plaintiff 
had legal capacity ; third, that the petition did not set out the 
conditions of the bond sued on; and fourth, that the petition was 
vague, uncertain, &c. 

That the petition is badly and inartistically drawn, is apparent, 
but the question is, whether it is so palpably defective, and wholly 
wanting in necessary averments that it fails to state a cause of ac- 
tion. It is undoubtedly true, that when a plaintiff declares as 
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guardian, he must show how he is guardian, and that his sup. 
posed ward is an infant. The averments in the petition in these 
matters are not full, definite and specific, but may they not be 
considered reasonably deducible from what is stated? It is al- 
leged that Carroll was appointed guardian and curator of the mi- 
nor, in conformity to law in such cases made and provided, and 
that he executed his bond conditioned that he should, as guardian 
of the person, and curator of the estate of the minor, faithfully 
discharge his duties as such; that he made a settlement of the 
estate of the minor, which settlement was approved by the county 
court of Osage county, the court having jurisdiction of the case, 
and that a certain amount was found to be due from him, and he 
was discharged. 

It is not stated in the first instance, as it should have been, 
_ that Carroll ‘was duly appointed by the probate or county court 
having jurisdiction of the matter ; but instead thereof, it is al- 
leged that he was appointed guardian and curator in conformity 
to Jaw in such cases made and provided. But in connection there- 
with, it is stated that he made his settlement in the Osage county 
court, the court having jurisdiction over the matter, and that the 
court approved the same. Taking all these things together, they 
may be construed as amounting to an averment, that Carroll was 
regularly appointed by the proper authority in Osage county. No 
other inference can be drawn. The jurisdiction of the county 
court, and the proceedings therein as to the settlement are alleged, 
and the averment of appointment must be construed in connection 
with them. What follows shows clearly enough that Carroll was 
not discharged on account of the minor becoming of age, but for 
some other reason. It is stated that the plaintiff then received 
the appointment of curator of the estate of the minor, and that 
he qualified as such, and that an order was made dirgcting Carroll 
to pay over to him the amount remaining in his hands. This, 
we think, is sufficiently set out, and Carroll’s refusal and neglect 
to comply with the order, constituted a breach which rendered him 
and his securities liable to be proceeded against. 

The judgment should be reversed and the case remanded. The 
other judges concur. 
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SraTE oF Missourt, Respondent, vs. J. 8S. Evkrins, Appellant. 


1. Criminal law—Venue, change of —Award of, notwithstanding petition —On an 
indictment for murder, pending in Barry county, in the twenty-first judicial 
zireuit, the accused moved for a change of venue on the ground of prejudice 
in the judge, and asked in his petition that the case be removed to some other 
than the fourteenth judicial circuit, on the ground that a fair trial could not 
be obtained in the latter forum. He/d, that the judge might, notwithstanding 
such request, send the cause to that circuit, and that the Webster court was 
thereupon possessed of full jurisdiction. 

2. Practice, criminal—Change of venue— Presence of accused.—The presence of 
the accused is not essential in proceedings touching change of venue. 

8. Criminal law—Evidence of uncommunicated threats by the deceased, when 
admissible.—As to when proof of uncommunicated threats by the deceased 
against one eharged with his death are admissible, no general rule can be laid 
down. Exch case must be determined by its own circumstances. The ques- 
tion depends very much on whether the declarations were uttered shortly 
before the homicide, and whether the deceased was the aggressor. If so, they 
are admissible. And in cases of doubt, for the purpose of throwing light on 
the action of the deceased and showing that he commenced the encounter, and 
with what motive, they are evidenee. 

4. Criminal law—Homicide—Proof as to desperate and violent character of de- 
ceased, when and how far admissible—Where a homicide occurs under such 
circumstances that it is doubtful whether the act was committed maliciously or 
from well grounded apprehension of danger, testimony showing that the de- 
ceased was turbulent, violent and desperate, is proper. This proof extends to 
the general character and reputation of the deceased, but not to particular 
acts, or what, in the opinion of witnesses, he would be liable to do under par- 
ticular circumstances. 

5. Criminal law—Evidence—Preliminary examination of witness, when proper, 
for purpose of impeaching him—Instruction commenting on evidence.—Be- 
fore a statement of the preliminary examination of a witness can be intro- 
duced for the purpose of impeaching his testimony, his attention should be 
called to it, and an opportunity of explanation afforded him. In such case, 
where the court instructed the jury that the statement being in writing was 
the best evidence, the instruction was held to be a comment on the weight of 
evidence, and improper. 

6. Hvidence—‘'Falsus in uno, ete.” not applicable to innocent mistakes.-An instrue- 
tion that, if they believe a witness to have sworn falsely, “or to have been 
mistaken,” the jury are at liberty to disregard the whole or any part of his 
testimony, is improper. If the mistakes ure innocent, and the testimony is 
not desiguedly and willfully false, the whole evidence should not be dis- 


credited. 


Appeal from Webster Circuit Court. 
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J. O’ Day, for Appellant. 


Evidence of threats made by the deceased against the ac- 
cused, although not proven to have been communicated to the 
prisoner before the killing, are admissible in all cases, where the 
acts of the deceased in reference to the fatal meeting are of a 
doubtful character, or where evidence has been given making it a 
question for the jury whether the killing was done in self-defense 
ornot. (People vs. Stokes, 53 N. Y. 175; Keener vs. State, 18 
Ga. 194; Holler vs. State, 37 Ind. 57; Dukes vs. State, 11 
Ind. 557; Campbell vs. People, 16 Ill. 17; People vs. Scrog- 
gins, 37 Cal. 677; People vs. Arnold, 18 Cal. 476; Lyon vs, 
Hancock, 35 Cal. 372; State vs. Monroe, 5 Ga. 85; Pritchett 
vs. State, 22 Ala. 39; State vs. Little, in Sup. Court of Tenn., 
April term, 1873 ; Jackson vs. State, do.; State vs. Wright, 9 Yerg. 
[Tenn.]342 ; Statevs. Nelson, 2 Swan, [Tenn. ] 262 ; Carico vs. 
Comm. 7 Bush [Ky.], 124; State vs. Zellers, 2 Halst. [N. J.] 
220; Murphy vs. Dart, 42 How. [Pr. R.] 31; State vs. Goodrich, 
19 Vt. 116; Riddle vs. Brown, 20 Ala. 412 ; Pridgen vs. State, 
31 Texas, 420; Comm. vs. Young, 6 Bush [Ky.] 312 ; State vs. 
Keene, 50 Mo. 357 ; State vs. Sloan, 47 Mo. 604 ; State vs. Hicks, 
27 Mo. 588; Payne vs. Comm., 1 Met. [Ky.] 370; Cases on 
self-defense [Harrigan and Thompson’s] 29 Ala. 14, 416.) 

The threats made by Hughes, but not communicated to defend- 
ant, were admissible for the purpose of showing the animus with 
which Hughes was actuated. 

The evidence of the violent and dangerous character of Hughes 
was admissible, to corroborate evidence on part of the defense, 
that Hughes had made threats against defendant, and that Hughes 
was the assailant ; and for the purpose of proving that defendant 
had areasonable ground to apprehend a design on the part of 
Hughes to kill or inflict great bodily harm on defendant, and that 
the danger was imminent that such design would be accomplished. 
Such evidence is held admissible where it qualifies, explains and 
gives meaning and point to the conduct of the deceased, or where 
a doubt is created as to whether the homicide was committed from 
- malice or from principles of self-defense. (Cotton vs. State, 31 
Miss. 504; Westley vs. State, 37 Miss. 327; Rippy vs. State, 
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2 Head. [Tenn.] 217; Monroe vs. State, 5 Ga. 85; Comm. vs. 
Carico, 7 Bush [Ky.] 124; State vs. Williams, 3 Tenn. 376; 
State vs. Tackett, 1 Hawks [N. C.1, 210; State vs. Brvant, 55 
Mo. 75; State vs. Hickey, 27 Mo. 588; State vs. Keene, 50 
Mo. 857; State vs. Harris, 57 Mo. 550; State vs. Tweedy, 11 
Iowa, 350, 457, [see self-defense, Harrigan and Thompson, 
§96]; Pennsylvania vs. Robertson [Addison, p. 246], Monroe 
vs. State, 5 Ga. 85; People vs. Murray, 10 Cal. 309; Payne 
ys. Com., 1 Mete. 370; 29 Ala. 141; Pritchett vs. State, 22 
Ala. 30; Hurd vs. People, 25 Mich. 405.) 

The nineteenth instruction, given on the part of the prosecu- 
tion, tells the jury, that if they believe any witness or witnesses 
were mistaken, the jury are at liberty to disregard the whole of 
such witness’ or witnesses’ testimony. It requires no cit:tion 
of authorities to refute the legal proposition laid down in this in- 
struction. 

When the circuit court of Taney county awarded defendant a 


change of venue to the circuit court of Barry county, the record 
shows defendant did not appear in court in person. Defendant 
being indicted for a felony, no step could be taken in the case 
unless he was personally present in court; therefore the order, 
awarding the change of venue to Barry county, was null and 
void. 


J.A. Hockaday, Alt’y Gen’l, for Respondent. 


I. The application for a change of venue was made during the 
existence of the Acts of March, 1873, which left the whole sub- 
ject in the discretion of the circuit court. (Sess. Acts 1873, 
p- 56 ; State vs. O'Rourke, 55 Mo. 440; State vs. Sayers, 58 
Mo. 585.) 

II. It was not necessary for the prisoner to be present in court at 
the application for a change of venue. ( Wagn. Stat., 1103, § 15. ) 

Il. The court properly excluded evidence of threats made by 
deceased against the defendant before the killing, in the absence 
of proof that such threats were communicated to defendant. 
(Whart. Hom. § 695 ; Powell vs. State, 19 Ala. 577; Newcomb 

11—voL. Lxm. 
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vs. State, 37 Miss. 383; People vs. Henderson, 28 Cal. 465; 
17 Cal. 316; 16 Ark. 568 ; 31 Tex. 420; State vs. Gregor, 2 
La. An., 473; State vs. Jackson, 17 Mo. 544; State vs. Sloan, 
47 Mo. 604; State vs. Keene, 50 Mo. 360; State vs. Harris, 
59 Mo. 555; State vs. Hays, 23 Mo. 313.) 

IV. The objection that the court refused to admit evidence of 
the dangerous character of deceased, as a violent and turbulent 
citizen, cannot avail, as the record shows that a large amount of 
this sort of evidence was introduced. The evidence on this point 
excluded was either as to particular acts or the mere opinion of 
the witness. (State vs. White, 35 Mo. 500.) 

V. Instraction No. 14, given by the court, was proper. (See 
Whart. Hom., § 485, and authorities; 5 Iowa, 433; 9 Iowa, 
188; 4 Dev. & Bat. 491; Oliver vs. State, 17 Ala. 587; 4 
Black. Com. 185; Selfridge’s Case, Appendix Whart. Hom.) 


Waener, Judge, delivered the opinion of the court. 


The defendant was convicted of murder in the second degree, 
and has assigned for error in this court various rulings upon the 
trial in reference to the admission and rejection of testimony, and 
also in regard to the giving and refusing of instructions. 

Before we proceed, however, to notice these points, a preliminary 
question is raised relating to the action of the court in determining 
defendant’s application for a change of venue, which may be con- 
sidered. The indictment was found in Taney county, and a 
change of venue was awarded to the defendant to the circuit court 
of Barry county, on the ground that the inhabitants of Taney 
county were so prejudiced against him that he could not have a 
fair trial in that county. When this petition was filed and the 
change of venue was ordered, it does not appear that the defend- 
ant was in court. Subsequently it is shown that the defendant 
appeared by attorney and presented his petition to the judge of 
the Barry county circuit court at Chambers, praying for a change 
of venue, because the judge was so prejudiced against him, that 
he could not have a fair and impartial trial. In this last peti- 
tion it was averred that the judge of the fourteenth judicial cir- 
cuit was so prejudiced against the defendant, that he could not 
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obtain before him a fair and impartial trial, and therefore the 
prayer was that the cause be sent to some other circuit than the 
fourteenth ; but the judge awarded the change to Webster county 
in the fourteenth circuit. Before the case was called for trial in 
this last county, defendant filed his motion to remove the case 
to the cireuit court of Barry county, or remove the same to some 
other court where no prejudice existed against him, which motion 
was by the court overruled. 

No error is perceived in the action of the court in its decision 
upon this subject. It was discretionary with the judge of the 
Barry circuit court as to what circuit he would send the cause, and 
when it was duly awarded and transmitted to the Webster county 
circuit, full jurisdiction was obtained in this last circuit, and 
hence the court did right in refusing to remand the case or strike 
it from the docket. 

But it is insisted that all the proceedings in regard to a change 
of venue were nullities, because the defendant appeared by at- 
torney, and the record does not show that he was personally pres- 
ent when any of them were had. In answer to this it is sufficient 
to say that the personal presence of the accused is only required 
during the trial. The application for the change of venue was 
made and granted previous to the trial. It was a favor to him, 
constituted no step in the progress of the trial, and it was not 
necessary that he should be personally present. 

On the trial defendant offered to prove that about ten days be- 
fore the killing took place, and on that very day, and at other 
times within ten days, the deceased swore that he would kill the 
defendant—that defendant could not live in the country. The 
court refused to permit the defendant to prove these threats, be- 
cause he could not prove that they were communicated to him 
previous to the killing. 

When threats by the person killed should be admitted in evi- 
dence or rejected, is a question involved in a great deal of doubt 
and uncertainty. If they have been made, a long time antecedent 
to the commission of the act, they may be not only valueless but 
entirely inadmissible. The relations of the parties may 
have since entirely changed, and in the intervening 
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time the person making them may have wholly aban- 
doned any previously conceived intention of harming the 
person against whom they were uttered. It is impossible to 
lay down any general rule on the subject. Their relevancy, ad- 
mission or rejection, depends materially upon the circumstances 
surrounding each particular case. If the accused was the aggres- 
sor, then evidence of ubreats by the deceased can be of no im- 
portance in furnishing exculpatory evidence in his favor, for it is 
only when an attempt is made to carry out or put in execution a 
threat by the person making it that it becomes material and fur- 
nishes grounds of justification for the action of the defendant. 
If the threats are so recent as to afford a presumption that danger 
may be apprehended, they are calcuiated to put the party against 
whom they are made on his guard, and will frequently authorize 
a line of conduct by him that would otherwise be unjustifiable. 
In some instances uncommunicated threats are not only admis- 
sible, but they become of the greatest importance in characteriz- 
ing the offense. Where the deceased seeks the encounter and has 
made threats, it is a reasonable inference to suppose that he in- 
tended to execute those threats, and thus they would have a direct 
tendency to characterize his conduct towards the prisoner at the 
time of their meeting. In doubtful cases they may be admissible 
as throwing light upon the action of the deceased at the time of 
the affray or encounter, and have a direct bearing upon the rea- 
sonableness of the grounds on which the defendant acted. In the 
present case tae defense introduced evidence tending to prove that 
the deceased, some time prior to his death, called at defendant’s 
house when he was absent from home, and abused the fentale mem- 
bers of his family, applying to them opprobrious and scurrilous 
epithets, and stated that he intended to kill the defendant ; that 
when he was intoxicated he was a violent, desperate and danger- 
ous man, and that on the day that he was killed he was under the 
influence of liquor, and started on his way home, and that he de- 
viated from his road in order to go by defendant’s house; that 
on approaching the house, and when close to it, he was violent in 
his manner, using all kinds of threatening and abusive language, 
and declaring his determination to kill the defendant, and that he 
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raised his hand towards his bosom as if he was going to get a 
pistol, when the defendant shot him. Now, the proof of the de- 
fendant’s hostile temper, whether it consisted of preparations or 
declarations, was pertinent to show that the attack or a demon- 
stration towards the attack, was first made by the deceased. There- 
fore, upon this principle, I think the evidence was admissible. 
In cases of doubt, for the purpose of showing that the deceased 
made the attack, and if so, with what motive, his prior declara- 
tions, uncommunicated to the defendant, are clearly evidence. 

It was proved, without objection, that the deceased when in- 
toxicated or under the influence of liquor, was quarrelsome, vio- 
lent and dangerous. But the defendant sought to go further and 
show particular traits in the character of the deceased, and that 
if he made threats he would endeavor to carry them out. 

This evidence the court refused to admit, and of the correct- 
ness of its ruling in this respect we entertain no doubt. Wherea 
homicide occurs under such circumstances that it is doubtful 
‘whether the act was committed maliciously or from a well grounded 
apprehension of danger, testimony showing that the deceased was 
turbulent, violent and desperate, is proper, in order to determine 
whether the accused had reasonable cause to apprehend great 
personal injury to himself. This proof extends to the general 
character and reputation of the deceased, but it cannot be made 
to include particular acts, or what, in the opinion of witnesses, he 
would be liable to do under certain circumstances. 

Again, the court permitted the State to give in evidence the 
written statements of a preliminary examination taken before a 
judge of the county court, when a portion of defendant’s family 
were arrested as accessories to the murder. The statement or 
examination was produced and admitted for the purpose of im- 
peaching the testimony of certain witnesses, who testified on the 
trial and who were also witnesses at the examination before the 
county court justice. This was objected to by the defendant. 
The paper was inadmissible for the purpose for which it was pro- 
duced. That it might properly have been made evidence is un- 
questionable. But before it could be used to impeach the wit- 
nesses, a foundation should have been laid, which was not done. 
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The witnesses’ attention should have been called to it, and they 
should have had an opportunity to explain it. And in this con- 
nection the court instructed the jury that, the statement being in 
writing, it was the best evidence. This was a comment on the 
weight of the evidence that the court should not have given. 
It was for the court to say whether or not it was competent, but 
when once admitted it was exclusively the province of the jury 
to give it whatever weight, effect and consideration they might 
think it deserved. 

With the exception just adverted to, and one which will pres- 
ently be noticed, the instructions were generally fair. Those 
given for the defendant were as favorable as he could ask. They 
asserted the doctrine of justifiable homicide and killing in self- 
defense in terms in which the defendant had no right to complain 
of. But the court gave one instruction for the prosecution which 
requires a more particular notice. It was that the jury were the 
sole judges of the credibility of the witnesses, and if they believed 
that any of the witnesses swore falsely or were mistaken, then 
they were at liberty to disregard the whole or any part of such 
witnesses’ testimony. The doctrine has long been established that, 
where a witness willfully swears to a falsehood, his entire testi- 
mony may be disregarded. The court or jury are not bound to 
disregard it, but they may do so in their discretion. The rule is 
founded in the presumption that if the witness will intentionally 
swear falsely in one thing, he may do so in others, and therefore 
he may be unworthy of belief. But this was never applied to a 
mere case of mistake. We know of no principle of law which 
would warrant such an application. Men of the greatest upright- 
ness and of the most unquestionable veracity are frequently mis- 
taken, and yet no one would ever think of setting aside or disre- 
garding their entire testimony on that account. In complicated 
cases witnesses will give different versions, and doubtless are often 
innocently mistaken ; but no one would ever think of impeaching 
them for that reason, or suppose their testimony should or might 
be wholly set aside. In a case like the one we are now consider- 
ing, where there are a great number of witnesses on each side, it 
is highly probable that some of them will be mistaken about cer- 
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tain facts ; but if the mistakes are innocent, and their testimony 
is not designedly and willfully false, their whole evidence should 
not be discredited. The instruction cannot be supported either 
upon authority or principle. 

Wherefore the judgment must be reversed and the cause re- 
manded. All the judges concur. 





N. B. Hamitton, Appellant, vs. Abg. Marks, ef al., Respon- 
dents. 


1. Practice, Supreme Court—Siare decisis—Rule as to may be departed from, 
when.—Where a case is re-tried below, in conformity with a principle an- 
nounced in the appellate court, cogent reasons must exist to induce a re-ex- 
amination of the rulings. But where subsequent decisions of the upper court, 
although not professing to overrule or noticing the particular case, are incon- 
sistent with it, and the question at stuke is one of great importance to the com- 
munity, the usual practice may be departed from. 

2. Bills and notes—Circumstances putting holder on inquiry not sufficient to de- 
feat his title--Bona fidee—Burden of proof as to.—Suspicion, on the part of 
the taker of negotiable paper, of defective tide in the prior holder, or knowl- 
edge on his part of cireumstances which would excite suspicion thereof in the 
mind of a prudent man, or gross negligenee on the part of such taker atthe 
time of his transfer, will not defeat his title. That result can be produced only 
by bad faith on his part. 

The rule that a purchaser is not an innocent holder if there are circumstances 
connected with the tran=fer sufficient to put an ordinarily prudent man on in- 
quiry, is uncertain and devoid of uniformity, and no longer the prevailing law 
of the State. (Hamilton vs. Marks, 52 Mo. 78, overruled.) As to the burden 
of proof, the rule is, that where a note is shown to have been originally obtained | 
or put in circulation by fraud or illegality, the onws is then on the holder, to / 
sliow that he got it for value in good faith. | 


Appeal from Linn Circuit Court. 


George W. Easley, for Appellant. 


I. The holder of a negotiable note, who bought for value, be- 
fore maturity, and without notice, can recover it, although he 
took the same under circumstances that would have excited the 
suspicion of a prudent man. Nothing short of mala fides in the 
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holder can defeat his recovery. (Goodman vs. Harvey, 4 Ad.& Ell. 
470 ; Bank of Bengal vs. Fagan, T KH. F. Moore, P. C. 61, 72; 
Rapbael vs. Bank of Eng. 33 Eng. Law & Eq. R. 276; Stephens 
vs. Foster, 1 Cromp. Mees. & Rosc. 849; Arbouin vs. Anderson, 
1 Ad. & Ell. 498; Bank of Bengal vs. Macleod, 7 E. F, 
Moore, P. C. 35; Crook vs. Jadis, 5 Barn. & Ad. 909; Back- 
house vs. Harrison, 5 Barn. & Ad. 1098; Arthur vs. Rich, 10 
Ad. & Ell. 784—all of which are later cases than Gill vs. Cu- 
bitt, and re-establish the old doctrine of Lawson vs. Weston, 4 
Esp. 56—4 Camb. Lives of Com. Just. 315; Welsh vs. Sage, 
47 N. Y. 148; Hall vs. Wilson, 16 Bush. 548; Magee vs. Bad- 
ger, 34 N. Y. 247; Belmont Branch Bk. vs. Hodge, 35 N. Y. 
65 ; Seybel vs. National Currency Bank, 54 N. Y. 288; 8. C. 
13 Am. R. 583; all of which overrule and expressly disaffirm 
Pringle vs. Phillips, 5 Sand. p. 2157; Brush vs. Scribner, 11 
Conn. 388, which overrules Hale vs. Hall, 8 Conn. 336 ; Worces- 
ter Bk. vs. Milton Bk., 10 Cush. 488,-a later case than Cone 
vs. Baldwin, 12 Pick. 545, and approving Goodman vs. Harney ; 
Gvodmman vs. Lineaus, 20 How. [U. S.} 343 ; Bank vs. Neal, 
22 How. 108; Murray vs. Lander, 2 Wall. 110; Matthews vs. 
Poythress, 4 Ga. 287 ; Hamilton vs. Vought, 34 N. J. 18; Lake 
vs. Reed, 29 1a. 258; S. C. 4 Am. R. 209; Gage vs. Sharpe, 24 
Ia. 15; Phelan vs. Moss, 67 Pa. 59; Sto. Bills, §§ 194, 416; 
Edw. Bills, 506; 2 Pars. N. & B. 277, 278, 279; Sto. Prom. 
Notes, §§ 197, 382 ; Redf. Lead. Cas. N. & B. 257.) 

II. The authorities above quoted fully sustain the position 
that even gross negligence will not defeat such holder’s title. 

III. The burden of proof was upon the defendant, to show 
both the fraud and that the plaintiff had notice of the same. 
(Uther vs. Rich, 10 H. & E. R. 784; 1 Smith Lead. Cas. s. p. 
263a, s. p. 523; Swift vs. Tyson, 16 Pet. [(U. S.] 1, 16; Cor- 
by vs. Butler, 55 Mo. 398; Greer vs. Yosti, 56 Mo. 307, 308.) 

‘The assignment of a note under due raises the presumption 
of the want of notice, and this presumption stands until it is 
overcome by sufficient proof.” (Carpenter vs. Longan, 12 Wall. 
[U. 8.] 271, 278.) 
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S. P. Huston, with R. W. Mullins, for Respondents. 


I. If the maker prove that the note had been obtained from 
him by fraud, or was fraudulently put in circulation by the payee, 
then the burden of proof is upon the holder to show that he took 
it honestly, without knowledge of the fraud, and that he gave 
value for it. (Sto. Prom. Notes [5 ed.], § 196, and n. 3; 
Smith vs. Sac County, 11 Wall. [U. S.] 139; Bailey vs. Bid- 
well, 13 Mees. & W. 73; McKesson vs. Stanberry, 3 Ohio St. 
156; Munroe vs. Cooper, 5 Pick. [Mass.] 412; Small vs. 
Smith, 1 Den. 583; Catlin vs. Hansen, 1 Duer. [N. Y.] 325, 
326; 1 Smith Lead, Cas. part 2, p. 752.) 

If. The general rule in regard to notice, is, that whatever is 
notice enough to excite attention, and put a party on his guard 
and call for inquiry, is notice of everything to which such inquiry 
might have led. And actual or express notice to the assignee of a 
negotiable note, transferred before maturity, of fraud on the part 
of the payee in procuring its execution, or want or failure of con- 
sideration, or other infirmity, is not indispensable ; but it is suffi- 
cient if the circumstances are such as ought to put an ordinarily 
prudent man on inquiry. Such was the opinion of this court 
when this case was here before. (Hamilton vs. Marks and Black 
52 Mo. 78.) And this decision has been followed by this court 
in a number of subsequent cases. (Horton vs. Bayne, 52 Mo. 
531; Greer vs. Yosti, 56 Mo. 307 ; Bennett vs. Torlina, 56 Mo. 
809; Merrick vs. Phillips,58 Mo, 436.) And the same rule of 
law in cases on commercial paper had, prior to the decision in 
this case, been recognized by this court. (Goodman vs. Simonds, 
19 Mo. 106; Renshaw vs. Wills, 88 Mo. 201.) And generally, 
on the question of notice, see Hamilton vs. Marks (52 Mo. 78) 
and cases cited in appellant’s brief, and in that opinion of the 
court. 

This court, when this case was here before, having passed on 
the question as to what notice is sufficient to affect the plaintiff, 
as the assignee of the note from the payee, with the fraud of the 
payee in procuring the note, that question is not now épen to 
dispute, but will be deemed res adjudicata. (Overall vs. Ellis, 
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38 Mo. 209.) What is notice? (Speck vs. Riggin, 40 Mo. 
405.) 


Waaner, Judge, delivered the opinion of the court. 


Plaintiff brought his action on a negotiable promissory note 
executed by the defendant to one T. H. Cooley, and by Cooley 
assigned to plaintiff before maturity. Black was a mere surety, 
and made a formal answer of denial. The separate answer of 
the defendant, Marks, set up a conditional sale of a farm to him 
by Cooley ; that the conveyance was made to him for the purpose 
of making the sale to one Walker, and that the note was executed 
to secure Cooley in the faithful discharge by Marks of the trust ; 
and that, in case no sale should be made to Walker before the 
note became due, the same was to be void. 

Marks’ answer also set up a fraudulent conspiracy between 
Walker and Cooley, to sell the farm to him, and charged the 
plaintiff with notice of. the fraud. It was also averred that no 
value was given in consideration of the assignment, etc. | 

There was a replication filed by the plaintiff, denying all the 
material allegations in the answer, and upon the issues thus formed 
the trial was had. Both parties gave evidence tending to estab- 
lish their respective sides of the case. There was a verdict for 
the defendants, upon which judgment was rendered, and the 
plaintiff appealed. 

In order to understand and determine upon what theory the 
case was tried, it will be necessary briefly to recur to the material 
instructions given by the court. The nine propositions given on 
the request of the plaintiff, and the first two for the defendants 
cannot be subject to any contest, as they merely assert what has 
long been established as the law in reference to the rights and 
liabilities of parties to negotiable paper. But the remaining in- 
structions given for the defendants constitute the principal matter of 
contention in the case, and are the ones to which plaintiff strenuously 
objects. By the third instruction the jury are told, that if they 
believe from the evidence that the note in suit was obtained by 
Cooley, the payee therein, by fraud practiced by him upon the 
defendant, Marks, or, if the circumstances appearing in proof 
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tend to show that the transfer of the note by Cooley to Hamilton 
was made by Cooley and accepted by Hamilton for the purpose of 
thereby gaining an advantage over defendants, then the burden 
of proof rests upon the plaintiff in the case, to show, before he 
can recover, that he purchased said note of Cooley in good faith, 
without notice or knowledge of such fraud, before the maturity of 
the note, and paid a valuable consideration therefor. The fourth 
instruction declares that if the jury believe from the evidence that 
the note sued on was obtained by Cooley from the defendant 
Marks by fraud, or fraudulent means used by Cooley, then in 
order to affect the plaintiff with notice of such fraud and render 
the note invalid in his hands, it is not necessary that he should 
have actual and positive knowledge of such fraud, before the as- 
signment of said note to him, but that it is sufficient notice if it 
be such as ordinarily prudent men usually act upon in the common 
affairs of life. The fifth instruction says, that if from all the 
facts and circumstances given in evidence, the jury believe that 
the note in suit was procured from Marks by fraud, and they fur- 
ther believe that the plaintiff, Hamilton, before or at the time of 
the actual assignment, transfer and delivery of the note to him, 
and the actual payment of a valuable consideration therefor, 
knew of the existence of such fraud in the procurement of the 
note, or was then conscious of having the means of knowing, and 
failed to use them, or failed or declined to use that ordinary care 
and diligence which a prudent man usually acts upon in the ordi- 
nary affairs of life, then the plaintiff is not a purchaser of said 
note in good faith, without notice, and the jury should find for 
the defendants, although they may believe that plaintiff, Hamil- 
ton, paid Cooley a valuable consideration for the note. The sixth 
instruction asserts essentially the same proposition as embodied in 
the above, framed“ different language. 

The main questions for inquiry arising on the record, according 
to the foregoing instructions, are, first, whether circumstances of 
suspicion sufficient to put a prudent man on inquiry, constitute 
notice in regard to negotiable paper, and whether negligence or 
want of care in the investigation of such circumstances can be 
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imputed as notice ; and further, upon whom is the burden of proof, 
when it is charged and proved that the note was founded in fraud 
so as to destroy its validity between the original parties, when it 
is in the hands of an assignee having been transferred before 
due. 

This case was previously in this court, on appeal from the Linn 
county court of common pleas (52 Mc. 78), and the doctrine then 
announced was, that, in order to let in equitable defenses against 
a note assigned before maturity, express notice of the considera- 
tion before the assignment was made, was not indispensable ; 
but that it would be sufficient if the circumstances were of such a 
character as necessarily to cast a shade upon the transaction, and 
to put the holder upon inquiry. The instructions upon this point 
followed the rule laid down above, and the plaintiff’s counsel now 
zealously insists, that the principle declared is erroneous, and asks 
that it should be re-examined. 

As a general proposition we should be unwilling to ac- 
cede to the request. It is fit and proper that there should 
be an end to litigation, and when a rule has been adjudged 
upon mature deliberation, and after solemn argument, it 
ought to be considered as finally determined. When a case has 
once been in the appellate court and is sent back, if it is re-tried 
in conformity with the principles announced in the higher tribu- 
nal, and is again taken up, cogent and convincing reasons must 
exist to induce a re-examination of what ought to be considered as 
res judicata. But, in view of the fact that subsequent decisions 
of this court, though not noticing or professing to overrule the 
decisions in this case, are, in my opinion, inconsistent with it, 
and considering the great importance of having some settled and 
stable rule in reference to a question which so vitally concerns the 
business transactions of the whole community, it is deemed ad- 
visable to depart from the usual practice and consider the ques- 
tion again. 

When the case was here before, the judge who wrote the opinion 
placed his chief reliance upon the authority of Pringle vs. Phil- 
lips(51 Sandf. 157), and the cases therein cited and reviewed by 
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Judge Duer, in his very elaborate and able opinion. The case of 
Pringle vs. Phillips was decided in the superior court of New York 
City, and has been expressly disapproved and repudiated by the 
court of appeals in that State, as will be hereinafter shown. Its 
doctrine has never attained a foundation in that great commercial 
State. The case was an action of replevin in the de/inet, for 
the recovery of merchandise which had come into the possession 
of the defendant from a fraudulent vendee of the plaintiff, as se- 
curity for advances made, but, as alleged by plaintiff, with notice 
of the fraud, and the question now under consideration was not 
involved. 

As England was the great commercial nation of the world, the 
leading principles of mercantile or commercial law have been de- 
rived from her courts. The general rule of the common law was, 
that except by asale in market overt, uo one could give a better title 
to personal property than he himself had. But it was established 
at an early period, that securities transferable by delivery were 
exempt from this principle. In Lawson vs. Weston (4 Esp. 56), 
Lord Kenyon said: ‘‘If there was any fraud in the transaction, 
or if a buna fide consideration had not been paid for the bill by 
the plaintiffs, to be sure they could recover; but to adopt the 
principle of the defense to the full extent stated, would at once 
paralyze the circulation of all the paper in the country, and with 
it all its commerce. The circumstances of the bill having been 
lost might have been material, if they could bring knowledge of 
that fact home to the plaintiffs. The plaintiffs might, or might 
not, have seen the advertisement, and it would be going a great 
length to say that a banker was bound to make inquiry concern- 
ing every bill brought to him for discount. It would apply as 
well to a bill for £10 as for £10,000.” This doctrine of Lord 
Kenyon was not new. The same principle has been previously 
announced by Lord Holt, in Anon (1 Salk. 126); by Lord Mans- 
field in Miller vs. Race (1 Burr, 452); in Grant vs. Vaughan 
(3 Id. 1,516) ; and in Peacock vs. Rhodes (2 Doug. 633); and 
was considered the well settled law. 

But in the later case of Gill vs. Cubitt (3 Barn. & Cress. 466), 
decided in 1824, Abbott, Ch. J., upon the trial instructed the 
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jury: ‘‘that there were two questions for their consideration ; 
first, whether the plaintiff had given value for the bill, of which 
there could be no doubt, and, secondly, whether he took under 
circumstances which ought to have excited the suspicion of a pru- 
dent and careful man. If they thought he had taken the bill un- 
der such circumstances, then, notwithstanding he had given full 
value for it, they ought to find a verdict for the defendant.” 

The jury found for the defendant, and after a full argument be- 
fore the whole court, the charge was approved, and judgment was 
entered upon the verdict. The rule established in Gill vs. Cubitt 
created great dissatisfaction in mercantile and commercial circles, 
but it was adhered to for a period of twelve years, or as long as 
Chief Justice Abbott presided on the bench. He broke in upon 
the ancient rule and established the doctrine, but it died with his 
retirement. 

In Crook vs. Jadis (6 Barn. & Ad. 909), the doctrine received 
a very material modification. ‘ The action was brought by the in- 
dorsee of the bill against the drawer. It was held that it was 
“no defense that the plaintiff took the bill under circumstances 
which ought to have excited the suspicions of a prudent man that 
it had not been fairly obtained. The defendant must show that 
the plaintiff was guilty of gross negligence.” 

This last case was affirmed in Backhouse vs. Harrison (5 Barn. 
& Ad. 1098), and one of the judges (Patterson) earnestly as- 
sailed the case of Gill vs. Cubitt. Finally a step further was 
taken in Goodman vs. Harvey (4 Ad. & El. 870), and the rule 
in Gill vs. Cubitt was utterly rejected and repudiated. Lord Den- 
man, speaking for the whole court of King’s Bench, used the 
following language: ‘‘I believe we are all of opinion that gross 
negligence only would not be a sufficient answer where the party 
has given a consideration for the bill. Gross negligence may be 
evidence of ma/a fides, but it is not the same thing. We have 
shaken off the last remnant of the contrary doctrine. Where the 
bill has passed to the plaintiff without any proof of bad faith in 
him, there is no objection to his title.” This last case was de- 
cided in 1836. It was re-affirmed in Uther vs. Rich (10 Ad. & 
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El. 784), decided in 1839, and again in Arbouin vs. Anderson 
(1 Q. B. 498, 504), decided in 1841, and has ever since been the 
undisputed law of England. 

The Supreme Court of the United States has adopted the rule 
announced in Goodman vs. Harvey, to its fullest extent. The 
question first came before that tribunalin Swift vs. Tyson (46 
Pet. 1), and Goodman vs. Harvey, and the class to which it be- 
longs, were followed. In the case of Goodman vs. Simonds (20 
How. 345), Judge Clifford, writing the opinion of the whole 
court, gave the subject, both upon the authorities and upon princi- 
ple, the most elaborate and exhaustive examination that is any- 
where to be found in the books. From that case the following 
propositions are deducible: 1. The possession of negotiable pa- 
per carries the title with it to the holder. 2. The party who 
takes it before due, fur a valuable consideration, without knowl- 
edge of any defect of title, and in good faith, holds it by a title 
valid agaiust all the world. 3. Suspicion of defect of title, or 
the knowledge of circumstances which would excite such suspicion 
in the mind of a prudent man, or gross negligence on the part of 
the taker, at the time of the transfer, will not defeat his title. 
That result can be produced only by bad faith on his part. 4. 
The burden of proof lies on the person who assails the right 
claimed by the party in possession. This case was followed by 
the Bank of Pittsburg vs. Neal (22 How. 96), and again in Mur- 
ray vs. Lardner (2 Wall. 110), the question was considered, and 
the cases reviewed, and Goodman vs. Simonds was affirmed by 
the whole court. 

In New York the same principle is fully adopted. (Magee vs. 
Badger, 84 N. Y. 247.) In the case of the Belmont Branch 
Bank vs. Hoge (35 N. Y. 65), Mr. Justice Porter, in giving the 
opinion of the court, says: ‘‘Upon the facts proved, it is mani- 
fest that the jury were right in finding that the defendants were 
bona fide holders of the paper in question. The instructions of 
the learned judge on this branch of the case were more favorable 
to the plaintiffs than the law would strictly justify. He gave 
them the benefit of the assumption that, though the defendants 
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took the paper from the apparent owners, for value, before it be- 
came due, and without notice of any defect in their title, the 
plaintiffs could reclaim their bills if they proved the existence of 
circumstances which would have been likely to excite the suspi- 
cions of a cautious and vigilant purchaser. We cannot accept 
this as an accurate exposition of the rule applicable to the trans- 
fer of commercial paper, though it is in accordance with antece- 
dent decisions in the superior court. (Keutgen vs. Parks, 2 
Sandf. 60; Pringle vs. Phillips, 5 Sandf. 157; Danforth vs. 
Dart, 4 Duer, 101.) 

‘*We had occasion to express our views on this question in the 
case of Magee vs. Badger (34 N. Y. 247). One who for full 
value obtains from the apparent owner a transfer of negotiable 
paper before it matures, and who has no notice of any equities 
between the original parties, or of any defect in the title of the 
presumptive owner, is to be deemed a bona fide holder. He does 
not owe to the party who puts such paper in circulation, the duty 
of active inquiry to avert the imputation of bad faith. The rights 
of the holder are to be determined by the simple test of honesty 
and good faith, and not by the mere speculation as to his proba- 
ble diligence or negligence. The authority mainly relied on in 
the exceptional cases which have favored an opposite theory, is 
the decision in Gill vs. Cubitt (8 B. & C. 466). The doctrine of 
that case has been repeatedly overruled, as weil in the English as 
in the American courts ; and it cannot be recognized as authority 
without sanctioning an unwise innovation in our system of com- 
mercial law.” 

The question was again discussed in Seybel vs. Nat. Cur. Bk. 
(54 N. Y. 288), and the doctrine above announced was reiterated. 
The same principle is established in Pennsylvania. In Phelan 
vs. Moss (67 Penn. St. 59), after an elaborate discussion, it was 
held that a purchaser before due, and without notice,of a negoti- 
able promissory note, fraudulent as between the original parties, 
obtained a title thereto, although he took it under circumstances 
which ought to have excited the suspicions of a prudent man. 
The case of Lake vs. Reed (29 Iowa, 258), is to the same effect. 
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(See also Raphael vs. Bank of England, 17 C. B. 161 ; Worces- 
ter County Bank vs. Dorchester Bank, 10 Cush. 488 ; Brush vs. 
Scribner, 11 Conn. 388 ; Woolfolk vs. Bank of America, 10 
Bush. 504.) 

In this State, in Horton vs. Bayne (52 Mo. 531), it was held 
that an indorsee of negotiable paper before maturity was pre- 
sumed to be the owner in good faith and for value, unless there 
were circumstances antecedent to, or attendant on, the act of 
transfer, amounting to either actual notice to the holder, of fraud, 
illegality or failure of consideration, or such a combination of 
suspicious circumstances,’ as would, iu legal contemplation, afford 
ground for the presumption that the purchaser of the paper was 
aware, at the time of its acquisition, of some equity between the 
original parties which should have prevepted its purchase. And 
in Merrick vs. Phillips (58 Mo. 436), it was decided that the 
consideration of a negotiable promissory note in the hands of an 
innocent holder for value, could not be inquired into, and before 
the consideration could be impeached it was necessary to show 
that the holder had notice of the lack of consideration. 

It is conceded, that in the United States the decisions of the courts 
have varied. Formerly a good many of the courts followed the prin- 
ciple established in Gill vs. Cubitt, and a few of them still adhere 
to the rule therein declared, but by far the greater number now 
concur in the doctrine which has been firmly settled in England 
and the Supreme Court of the United States, and in the courts of 
all the leading commercial States of the Union. (Redf. & Big. 
Lead. Cas. 257; 1 Dan’! Nego. Instr. § 775.) 

The rule that a purchaser is not an innocent holder if there are 
circumstances connected with the transfer sufficient to put an or- 
dinarily prudent man on inquiry, is uncertain and void of unifor- 
mity. Suspicions assert themselves in different ways in different 
minds. In like manner, what is to be deemed prudence will be 
found to vary with different persons. One innocent holder may 
be more or less suspicious, under similar circumstances, at one 
time than at another. So, too, ore prudent man may also sus- 
pect when another would not, and the standard of the jury may 
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be higher or lower than that of other men equally prudent in the 
management of their affairs. 

In any view, therefore, both upon principle and authority, and 
from the experience of jurists and commercial men, and the in- 
terests of the affairs of business life, it is safe to say that the lib- 
eral doctrine which promotes the free circulation of negotiable 
instruments, is the best, and that the good faith of the transaction 
should be the decisive test of the holder’s rights. It follows that 
the court’s instruction upon the question of notice was wrong. 

The next question is as to the burden of proof, in case it was 
found that the note had its inception in fraud. In the last edition 
of Story on Promissory Notes, it is laid down that if the maker 
prove that the note had been obtained from him by fraud or was 
fraudulently put in cixculation by the payee, the holder must 
prove that he took it honestly, without knowledge of the fraud, 
and it may then be incumbent on him to show that he has given 
value for it. (Sto. Prom. Notes, 6 ed. § 196.) The rule is 
stated very distinctly and clearly by Greenleaf (2 Greenl. Ev. § 
172), where he says: ‘‘Even in an action by the indorsee against 
an original party to a bill, if it be shown on the part of the de- 
fendant that the bill was made under duress, or that he was de- 
frauded of it, or if a strong suspicion of fraud be raised, the 
plaintiff will then be required to show under what circumstances 
and for what value he became the holder. It is, however, only 
in such cases that this proof will be demanded of the holder ; it 
will not be required where the defendant shows nothing more than 
a mere want of consideration on his part.”’ 

For the propositions above stated, the learned authors cite 
many cases. In Bailey vs. Bidwell (13 M. & W. 73), Baron 
Parke says: ‘‘It certainly has been, since the later cases, the 
universal understanding that, if the note were proved to have been 
obtained by fraud or affected by illegality, that afforded a pre- 
sumption that the person who had been guilty of the illegality 
would dispose of it, and would place it in the hands of another 
person to sue upon it ; and that such proof casts upon the plain- 
tiff the burden of showing that he was a bona fide holder for 
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value.” In Smith vs. Braim (3 E. L. & E. 379); the case of 
Bailey vs. Bidwell was commented on and approved, and Lord 
Campbell, C. J., said, that ‘‘since the new rules, judges have 
with entire approbation directed juries that when the bill was ille- 
gal in its inception, or when the immediate indorser to the plain- 
tiff obtained possession of it by fraud, the want of consideration 
as between him and the plaintiff may be presumed, and in 
such case the onus is cast upon the plaintiff of proving that he 
gave value. In the subsequent case of Harvey vs. Towers, in 
the court of Exchequer (4 E. L. & E. 531), the same rule was 
enforced; Platt, Baron, observing that the cases of Bailey vs. 
Bidwell, and Smith vs. Braim, were the decisions of eight judges, 
and that the casting the burden of proving consideration on the 
holder of a bill shown to be effected by fraud, was an extremely 
just rule, as he must best know what consideration he gave for it. 
In Hall vs. Featherstone (8 H. & N. 284), Pollock, Ch. B., says: 
“Tf there are any circumstances in the nature of fraud or ille- 
gality which can be left to the jury, proof of these circumstances 
will cast on the plaintiff the onws of showing that he gave value 
for the bill.” And Bramwell, Baron, said: ‘‘The cases have es- 
tablished that if there be fraud or illegality in the inception of a 
bill, or in the circumstances under which it was taken by the per- 
son who indorsed it to plaintiff, he must prove consideration. 
That is established beyond controversy. 

The same doctrine has received the unqualified assent 
and approbation of the Supreme Court of the United States. 
In the case of Smith vs. Sac County (11 Wall. 139), it is ex- 
pressly decided, that in a suit on a negotiable security, when the 
defendant has shown strong circumstances of fraud in the origin 
of the instrument, this casts upon the holder the necessity of 
showing that he gave value for it before maturity. In Ohio (Mc- 
Kesson vs. Stanberry, 3 Ohio St. 156), the rule is stated to be, 
that where it is shown that the transaction on the part of the 
original holder was a positive fraud, then it devolves on the party 
claiming under such transaction to show that he acted honestly, 
without a knowledge of the fraud. Savage, C. J., in Vallett vs. 
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Parker (6 Wend. 615), says: ‘‘The holder of a note or bill 
need not, in the first instance show a consideration—possession 
proves property; but if there are any suspicious circumstances as 
to the bona fides of his possession, and the defendant has a good 
defense against the payee, then he must show that he paid value 
for it. For instance, if the note has been lost or stolen, or 
fraudulently put into circulation, etc., then the plaintiff must 
show that he came lawfully and fairly by it, and paid value for 
it.” In Munroe vs. Cooper (5 Pick. 412), the Court declares ; 
‘‘We agree that a new trial in this case must be granted for the 
purpose of allowing the defendants to prove, if they can, that 
there was fraud practiced in the inception of the note, or that it 
was fraudulently put in circulation. This fact being established 
will throw upon the plaintiff the burden of proof, to show that 
he came by the possession of the note fairly, and without any 
knowledge of the fraud ;” and in Holme vs. Karsper (5 Bin. 469), 
the court said: ‘‘In the first instance it is presumed that every 
man acts fairly. It lies on the defendant, therefore, to show 
some probable ground of suspicion, before the plaintiff is expected 
to do anything more than produce the note on which he founds 
his action. But this being done, it is reasonable that the holder 
should be called upon to rebut the suspicion. All that is asked 
of him is to show that he has acted fairly and paid value.” 

The latest elementary writer on this subject thus sums up the 
rule as the settled law: ‘‘There may be, at this juncture, a shift- 
ing of the burden of proof from the defendant to the plaintiff, for 
the principle is well established, that if the maker or acceptor, who 
is primarily liable for payment of the instrument, or any party 
bound by the original consideration, proves that there was fraud 
or illegality in the inception of the instrument ; or, if the circum- 
stances raise a strong presumption of fraud or illegality, the 
owner must then respond by showing that he acquired it bona 
fide for value, in the usual course of business while current, and 
under circumstances which create no suspicion that he knew 
the facts which impeach its validity. This principle is obviously 
salutary ; for the presumption is natural that an instrument so is- 
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sued would be quickly transferred to another, and unless he gave 
value, which could be easily proved if given, it would perpetrate 
great injustice and reward fraud, to permit him to recover.” (1 
Dan’! Nego. Instr. § 815.) 

The reasoning by which the foregoing rule is supported is, I 
think, unanswerable, and commends itself for its manifest justice. 
Where an instrument is procured by fraud, or is affected with 
illegality, the payee would undoubtedly be eager to transfer it, so 
that suit would be brought in the name of another, in order to 
prevent any valid defense if possible. 

In such a case, it is justice to the defendant, and it is no hard- 
ship to the plaintiff, to require him to show, that in acquiring the 
note he acted honestly and in good faith, and that he gave value 
for it. On this point, therefore, in giving the third instruction 
for the defendant, I think the court decided rightly. There are 
no other questions in the record requiring attention, or to which 
any objection is perceived, 

For the giving of the fourth, fifth and sixth instructions, on 
behalf of the defendants, in regard to the question of diligence 
and notice by the plaintiff, 1 think the judgment should be re- 
versed and the cause remanded. The other judges concur. 





Mitton Dunn, Defendant in Error, vs. Rioharp Wurtz, ApM’R 
or J. Q. O_pHaMm, Dec’pD, Plaintiff in Error. 


1. Land, sale of—Action for deceitt—What representations necessary lo sus- 
dain.—Aithough an unintentional misrepresentation in the sale of land may 
lay the foundation for an action to set aside the contract of sale, it will not 
sustain a suit at law for damage. To justify such action, there must be fraud 
as distinguished from mistake. There need not, however, be absolute false- 
hood. If the party willfully asserts as facts within his own knowledge, and 
not as mere matters of opinion or general assertion, what in truth he knows 
nothing about, if the subject of assertion is material, the statement will be 
held equivalent to that of a known falsehood. But to justify the action it 
must appear that deceit was practiced, and for the purpose of putting the ven- 
dee off his guard, or that special confidence was reposed in the representations 
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of the vendor, and that the contract was entered into on the strength of the 
statement, And the proof of the fraudulent representations must be clear, 
And if the buyer trust to representations not calculated to impose on men 
of ordinary prudence, or neglect means of information easily in his reach, he 
cannot recover. 

But the case is otherwise where the land, which is the subject of purchase, is at 
a distance, and the purchaser relies wholly upon the description given by the 
vendor. 


Error to Cass Circuit Court. 


4. Comingo, for Plaintiff in Error, cited: Rawle Cov. Tit. 
[3 Ed.] 619, 625, and note 1, p. 621, and cas. cit.; 1 Hib. Torts 
(3 Ed.], p. 11,§9; 1 Sugd. Vend. [7 Am. Ed.] §§ 5,6; 
Broom’s Max. [5 Am. Ed.] § 707; Collins vs. Evans, 5 Q. B. 
820, 48 E. C. L. R.; Holmes vs. Clark, 10 Iowa, 423, and 
cases cited; Stafford vs. Newson, 9 Ired. [N. C.] L. 507; Bond 
vs. Clark, 35 Vt. 577; McFarland vs. Caves, 34 Mo. 195; 
Owens vs. Rector, 44 Iu. 389; Clark vs. Baird, 7 Barb. 65; 
Moore vs. Faberville, 2 Bibb. 602 ; Buford vs. Caldwell, 3 Mo. 
335; Clark vs. Baird, 9 N. Y. [5 Seld.] 183. 


Boggess §& Sloan, for Defendant in Error, cited: Buford 
vs. Caldwell, 3 Mo. 477; Glasscock vs. Minor, 11 Mo. 655; 
Griffith vs. Eley, 12 Mo. 341, side p. 518 ; Holland vs. Ander- 
son, 88 Mo. 55; Sanford vs. Handy, 23 Wend. 259; Mead vs. 
Bunn, 32 N. Y. 275; Smith vs. Countryman, 30 N. Y. 655; 
Van Epps vs. Harrison, 5 Hill, 63; Bennett vs. Judson, 21 N. 
Y. 238; 1 Sto. Eq. § 193, and note; Thomas vs. McCann, 4 
B. Monr. 601; Stone vs. Denney, 4 Metc. 161; Pasham vs. 
Randolph, 4 Howard [Miss.], 435 ; Smith vs. Richards, 13 Pet. 
26; Rutherford vs. Williams, 42 Mo. 18; Craig vs. Ward, 36 
Barb. 377. 


Waaner, Judge, delivered the opinion of the court. 


This was an action to recover damages for an alleged false and 
fraudulent representation in the sale of a tract of land. It ap- 
pears that the defendant was the owner of un eighty acre tract, 
which he had bought only about a month previous to the sale to 
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the plaintiff, and that pending negotiations for a sale both parties 
went upon the land, and the defendant showed the plaintiff the 
boundaries. A sale was consummated; the plaintiff paid the 
purchase money and received a conveyance and went into posses- 
sion of the premises. Subsequently he ascertained that the boun- 
daries pointed out to him by the defendant were not the correct 
ones, and thereupon he brought this suit for damages. The evi- 
dence shows very clearly that there was no actual fraud or inten- 
tional misrepresentation upon the part of the defendant; and 
that he was innocently mistaken as to the accurate location of the 
true lines and corners. Under the instructions of the court there 
was a verdict for the plaintiff, upon which judgment was rendered 
and the defendant sued out his writ of error. The action of the 
court in giving and refusing instructions constitutes the only error 
complained of. 

The first declaration given for the plaintiff was in substance, 
that if the jury believed from the evidence that the plaintiff was 
ignorant of the corners and boundaries of the land, and that de- 
fendant, knowing that the plaintiff Was so ignorant, pretended and 
assumed to know the corners and boundaries, and pretended and 
assumed to show the same to plaintiff, but did not in fact do so, 
but showed him the wrong corners and boundaries with a view to 
induce him to purchase, and the plaintiff in consequence thereof 
believed and was induced to believe that the corners and boun- 
daries shown him were the correct and true ones, and that the 
land conveyed was worth less than that shown him, then the ver- 
dict should be for the plaintiff. 

The second instruction told the jury that, although they might 
believe from the evidence that the defendant was laboring under 
a mistake as to the corners and boundaries of the land conveyed 
and really believed the land shown by him was the land conveyed, 
yet if they found that plaintiff believed and relied upon the repre- 
sentations of defendant and sustained injury thereby, then the 
defendant was liable, provided he knew that plaiutiff was ignorant 
of the corners and relied on his representations, “and that defend- 
ant made the representations unqualifiedly, with a view to in- 
duce plaintiff to make the purchase. 





JEFFERSON CITY. 





Dunn v. White, Adm’r, 





The court of its own motion gave an instruction that if the 
jury found that the defendant while showing the plaintiff the land 
with a view of sale, unqualifiedly represented the corners, without 
knowing whether they were the correct ones or not, for the pur- 
pose of inducing the plaintiff to make the purchase, knowing that 
plaintiff relied upon him for correct information, and that the 
representations were untrue, then such false representations 
amounted in law to fraud, and entitled the plaintiff to recover the 
damages sustained thereby. 

The material parts of the defendant’s instructions asserted the 
proposition that plaintiff could not recover unless the jury found 
from the evidence that the defendant made the representations 
knowing them to be false, and intended to deceive the plaintiff as 
to the true location of the boundaries. These instructions the 
court refused to give. 

Where the parties are mutually mistaken in reference to some 
material question respecting the land, or where the vendee, in 
making the purchase, reposes especial confidence in the vendor 
and relies on his false representations, a court of equity, on proper 
application, will rescind the sale. In case of mistake the ques- 
tion of fraud is not generally important, as the vendee does not 
get what he contracted for, and by delivering up or offering to 
reconvey what he has obtained, but what in fact he did not pur- 
chase, a rescission will be decreed. But where there is no offer 
to return or rescind, and equitable relief is not demanded, but the 
purchaser seeks to recover damages in an action at law on the al- 
legation of fraud, the sctenter then becomes the very gist of the 
proceeding and must be proved. There is no doubt that in most 
cases in which an action in the nature of a writ of deceit would 
lie at law, equity would lend its jurisdiction to rescind the con- 
tract, but the converse of this rule is by no means universally 
true, for the heads of fraud and mistake are both in courts of law 
and equity as distinct as those of tort and contract. An inno- 
cent misrepresentation by mistake cannot be made the ground of 
a personal action for fraud, however it may operate upon the 
contract itself. It may annul the contract, on the ground that a 
substantial error between the parties concerning the subject mat- 
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ter of the contract destroys the consent necessary to its validity. 
The now generally recognized doctrine is, that in order to sup- 
port a personal action for fraudulent representations it is not suf- 
ficient to show that a party made statements which he did not 
know to be true, and which were in fact false, there must be 
fraud as distinguished from mere mistake. It is not, however, 
always absolutely necessary that an actual falsehood should be 
uttered to render a party liable in an action for deceit; if he 
states material facts as of his own knowledge, and not as a mere 
matter of opinion or general assertion, about a matter of which 
he has no knowledge whatever, this distinct willful statement in 
ignorance of the truth, is the same as the statement of a known 
falsehood, and will constitute a sczenter. 

These principles have been recognized and enforced in the 
courts of this State from a very early period. In Buford vs. 
Caldwell (8 Mo. 477) it was declared that neither law nor equity 
would afford relief where the subject matter of dispute, which was 
the sale of land, was equally known to both parties, or about 
which both had equal means of information, and in regard to 
which they were equally negligent. 

In the case of Glasscock vs. Minor (11 Mo. 655) the distine- 
tion between the classes of fraud which would entitle a party to 
equitable relief, and which would not be regarded as fraud in law, 
in the sale of land was clearly taken, and it was decided that a 
mistake in the representation of facts as to the quality of, or title 
to land, by which a party was induced to purchase was a fraud in 
equity, however innocently the mistake occurred, but that a mis- 
taken opinion, where the means of information were equally ac- 
cessible to both vendor and purchaser, was no fraud. 

So in Owens vs. Rector, (44 Mo. 890) it was held, that if a 
purchaser would hold on to the property purchased, and look to 
his vendor for damages for deceit, there being no warranty, he 
must if sued for the purchase money, in order to successfully de- 
fend the action, satisfy the jury that the deception was inten- 
tional. : 
In Morse vs. Rathburn, (49 Mo. 91) the alleged false repre- 
ntation was that certain unimproved portions of the farm were 
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well timbered and that the soil was good, when in fact most of 
the timber had been cut off, and the land was broken and rocky. 
The plaintiff claimed that the defendant examined the premises 
and trusted to his own knowledge thus acquired, and it was de- 
termined that where a false representation is made of the object 
of sale, the party purchasing must trust to the representations 
and be deceived by it. It is not sufficient that it be false, but it 
is essential that the purchaser be deceived by the representation — 
that he trust to it and buy on the strength of it. If he inspect 
what he purchases and the defect is as open to observation to him 
as it is to the other party, he cannot be deceived. 

In Langdon vs. Green (49 Mo. 363) it was said, that fraudu- 
lent misrepresentations and concealments by the vendor of land as 
to its quality, situations, &c., in order to entitle the vendee to 
relief, must be in reference to some material thing unknown to 
the vendee either from want of examination or from want of 
opportunity to be informed. 

And if the buyer trusts to representations which are not calcu- 
lated to impose upon a man of ordinary prudence, or if he neg- 
lects the means of information easily in his reach, he must suffer 
the consequences of his own folly and credulity. The vendee 
must go further and show that some deceit was practiced for the 
purpose of putting him off his guard, or that special confidence 
was reposed in the representations of the vendor, and that the 
contract was made and entered into upon the strength of that 
confidence ; and in such cases it will require clear proof of the 
fraudulent misrepresentations. 

The uniform doctrine, however, is, that the principle above an- 
nounced does not apply, where the land which is the subject of 
the purchase is at a distance, and the purchaser relies wholly up- 
on its description as given by the vendor. The very question 
presented in this case was decided in Clarke vs. Baird, (7 Barb. 
65) where it was held that if the purchaser had the opportunity 
of ascertaining the true boundary line, and neglected to inform 
himself, he could not recover damages for a misrepresentation of 
that boundary by the vendor, and a similar decision was made in 
the case of Brooks vs. Hamilton (15 Minn. 26) 
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In the present case there was no evidence whatever to show any 
bad faith or intention to deceive on the part of the defendant 
when he informed the plaintiff where he supposed the boundaries 
were. The plaintiff declares in his own testimony that he does 
not think that defendant intended to deceive him. Defendant 
says that he distinctly told the plaintiff, that he had had the land 
only about a month, and that he would not attempt to improve it 
without first getting the surveyor to establish the boundaries, and 
that he had spoken to the county surveyor to make the survey. 
This was in substance, all the evidence on the point in contro- 
versy. Both parties were present on the land looking at it, and 
from all the circumstances, we think it is very clear that the rul- 
ing of the circuit court cannot be sustained. 

The judgment should be reversed and the cause remanded. All 
the judges concur. 





R. H. Hunt, Respondent, vs. Mary J. Bouron, Apm’x oF Es- 
TATE OF H. B. Bouton, dec’d, Appellant. 


1, Probate court, demand filed in—Appeal to circuit court—Cause of action, 
change in.—A demand filed in the probate court for a sum claimed to be due 
for two and fourteen hundredths acres of land, ‘* may be amended, on appeal to 
the circuit court, to one forthe same sum stating that the amount was over- 
paid on the purchase of decedent’s land,” there being a deficit of two and 
fourteen hundredths acres at $250 per acre. The amendment would not change 
the cause of action, and such: being the fact, the court may permit it. (Wagn. 
Stat. 120, 3 8; compare Id. 850, 3 18.) 


Appeal from Jackson County Circuit Court. 


The following was the demand filed in the probate court : 
‘“‘The estate of Henry B. Bouton, deceased. 
To R. H. Hunt, Dr. 
To 2,5 acres of land, at $250 per acre, $535.00 
Interest 3 years; 96.30 


Total am’t due, $631.30” 
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Geo. 4. & 4. T. Black, for Appellant. 


/ 
W. E. Sheffield, for Respondent. 


Waener, Judge, delivered the opinion of the court. 


This was a proceeding originating in the probate court of 
Jackson county, on a demand in favor of the plaintiff, against 
the decedent’s estate, which was expressed to be for two and 
fourteen hundredths acres of land at $250 per acre, with interest 
thereon. Jn the probate court the demand was allowed, and 
judgment was rendered in favor of plaintiff. The administratrix 
then appealed to the circuit court, where a trial anew was had, 
and plaintiff again had judgment, from which an appeal was 
taken to this court. 

In the circuit court the statement of the demand was amended, 
showing that the amount claimed was for money overpaid in the 
sale of land, there being a deficit of two and fourteen hundredths 
acres at the price of $250 per acre. To the filing of this amended 
statement the defendant objected, but the court overruled the ob- 
jection, and the action of the court in this regard constitutes the 
main controversy. . 

In reference to appeals from the probate to the circuit court, 
the statute says: ‘‘Upon the filing of such transcript and papers 
in the office of the clerk of the circuit court, the court shall be 
possessed of the cause, and shall proceed to hear, try and deter- 
mine the same anew, without regarding any error, defect or other 
imperfection in the proceedings of the court having probate jur- 
isdiction. (Wagn. Stat. 120, § 8.) 

The statute in regard to appeals from justices’ courts provides 
that the same cause of action, and no other, that was tried before 
the justice, shall be tried in the appellate court, upon the appeal. 
And under this provision it has been held that the plaintiff may 
amend his statement in the appellate court, but he cannot change 
his cause of action. The same proceedings are had upon an ap- 
peal from the county court as upon an appeal from a justice of 
the peace. The cause is heard, tried ard determined anew, and 
as there are no pleadings in either of the courts, errors, defects 
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and imperfections are disregarded. We entertain no doubt as to 
the power of the court to permit a change of the statement, and 
the only question is whether it changed the cause of action. The 
original demand was an account for money due for the value of 
of two and fourteen hundredths acres of land. The amended 
statement’ claimed the same amount for the same quantity of 
land; and the only difference was, that it set out with more full- 
ness and detail the manner in which the claim originated. In no 
sense can it be regarded as a different cause of action. It is 
identically the same, with a fuller or different statement. 

It seems that the controversy grew out of an exchangé of prop- 
erty. The decedent sold his property to the plaintiff, estimating 
that it contained seventeen acres, at the price of two hundred and 
fifty dollars per acre, but there was an agreement that if there 
was more than seventeen acres then plaintiff was to pay him at 
the rate agreed upon for the excess, and if there was a deficiency 
then he was to refund to the plaintiff the proper proportion. Up- 
on a survey being made, it was found that there was a deficiency 
of two and fourteen hundredths acres, and it was for this that 
the amount was claimed. 

It is insisted that the proof of this agreement was inadmissible, 
because it was secondary evidence. The evidence was clear and 
explicit, and by the agent, a brother of the decedent, who con- 
ducted the negotiations between the parties. There was a writ- 
ing of the agreement testified to by him, placed in the hands of a 
young unmarried man, and this young man had been dead for 
several years. What became of the written agreement in his pos- 
session was not known. He had his office with the decedent, and 
upon these facts the court admitted the evidence, and we are not 
prepared to say that such error was committed as would justify a 
reversal. 

We think that the judgment should be affirmed, and it will be 
so ordered ; the other judges concur. 
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J. C. Kiskappon, Apw’r or Estate or G. G. Rernicsr, Dec’p, 
Appellant, vs. SrepHen M. Jones, Respondent. 


1. Practice, civil—Aliegata probata—Judgment based on evidence, but not plead. 
ings—Execution—Levy— Exemption — Sheriff, action against. — In action 
egainst a sheriff for failure to make a levy, where judgment is given for de. 
fendant, on evidence showing that the property was exempt under the execu- 
tion law, but such exemption is not set up as a defense by the pleadings, the 
cause will be reversed. 

. Sheriff, action against—Failure to lery--Damages—Proof as to.—Before 
plaintiff in an action against a sheriff for failure to levy can recover, he must 
show that he has been damaged in consequence of defendant’s wrongful neg. 
lect to do his duty. 


Appeal from Franklin Circuit Court. 


J. C. Kiskaddon, pro se, cited: Boone Co. vs. Lowry, 9 
Mo. 23; Currier vs.Lowe, 32 Mo. 369; Edwards vs. Giboney, 
51 Mo. 129; Huston vs. Forsyth Scale Works, 56 Mo. 416; 
Eddy vs. Baldwin, 32 Mo. 369; Green vs. Gallagher, 35 Mo. 
226; Weaver vs. Hendrick, 30 Mo. 502; Atterbury vs. Powell, 
29 Mo. 429; Nelson vs. Brodhack, 44 Mo. 596 ; Wagn. Stat. p. 
605, § 16 ; Dains vs. Proper, 32 Barb. 290; Baker vs. Brintnall, 
52 Barb. 188 ; State vs. Romer, 44 Mo. 99; Kneettle vs. Newcomb, 
22 N. Y. 249; Rohr. Jud. Sales, § 1103 ; Helfenstein vs. Cave, 
3 Iowa, 290; C. J. Waite in 1 Cent. Law Jour. 318 ; Weaver’s 
Appeal, 18 Penn. St. [6 Har.] 307; Brant’s Appeal, 20 Penn. 
St. [8 Har.] 141; Borland v. O’Neal, 22 Cal. 504; 25 Penn. 
St. 182; 21 Id. 210; 23 Cal. 78; Veazie vs. China, 50 Me. 
518; Wendell vs. Durkin, 26 Wis, 390; Milford vs. Orono, 50 
Me. 529; Martin vs. Mayor, 1 Hill, 545; Cook vs. Scott, 1 
Gilman, 333 ; Elliott vs. Whitmore, 5 Mich. 532, 536. 


Halligan, with Flanagan, for Respondent, cited: 15 Mo. 
860; Corby vs. Taylor, 833 Mo. 394; Rainey vs. E:imondson, 
33 Mo. 375; Wagn. Stat. §$ 9, 11, pp. 603, 604; State vs. 
Farmer, 21 Mo. 160; Megehe vs. Draper, 21 Mo. 510; Mahan 
vs. Scruggs, 29 Mo. 282 ; Taylor vs. Wimer, 30 Mo. 126; State 
vs. Romer, 44 Mo. 99; Stevenson vs. Judy, 49 Mo. 227. 
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Waexer, Judge, delivered the opinion of the court. 


This was an action instituted against the defendant as sheriff 
of Franklin county, under the provisions of section 63 of ‘the law 
in relation to executions, for making a false return on an execu- 
tion, charging that he levied upon certain property, and then-re- 
leased the same without a sale, and returned the writ unsatisfied 
for want of property whereon to make the debt. 

From the record it appears that plaintiff recovered judgment 
against one Frederick Dohr, for the sum of $383.87, and costs, 
upon which an execution was issued, directed to the defendant, 
who was sheriff. The plaintiff ordered the defendant to levy the 
execution upon a small lot of merchandise as the property of the 
execution debtor. The defendant proceeded to make the levy, 
whereupon one Johanna Dohr, the wife of the execution debtor, 
claimed the goods as her own property. The defendant then de- 
manded of the plaintiff an indemnity bond, which he refused to 
give, on the ground that the claimant was the wife of the debtor, 
and directed the defendant to proceed with the sale. 

The defendant set up in his answer that he made the levy upon 
the merchandise according to the directions of the plaintiff; that 
Johanna Dohr, a person other than the execution debtor, gave him 
notice that she claimed the property as her own, and that there- 
upon he informed the plaintiff of the claim, and requested him to 
give an indemnifying bond as the statute required, but plaintiff 
refused to give bond, and, in consequence thereof, the defendant 
released the levy. 

There was a replication to the answer in which, after denying 
certain things set forth therein, it was averred that the claimant 
was the wife of the execution debtor, and this was a conceded fact 
throughout the whole case. The only issue raised by the plead- 
ings was, as to whom the property levied upon belonged to, and 
whether the defendant was justified in releasing the levy when the 
plaintiff refused to execute the bond of indemnity. There was a 
finding and a judgment for defendant. : 

The evidence showed that Johanna, the claimant, was the wife 
of the execution debtor, and that she carried on a small store in 
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her name. Where the money came from with which the stock 
was originally purchased, did not appear. Her husband was a 
painter and worked the most of the time in St. Louis, at his trade, 
but occasionally came home and staid with his family. The court 
refused all the declarations that the wife possessed a separate estate, 
which she could legally claim against her husband’s creditors, and 
that position was really abandoned in the court below, and is not 
insisted upon here. 

But the defendant, against the cbjection of the plaintiff, was 
permitted to prove that all the property possessed by the execution 
debtor or his wife, did not exceed in value one hundred and fifty 
dollars, and hence, it was contended that it was exempt from 
execution under the statute. It was upon this ground that the 
verdict and judgment were based. It is plain that no such issue 
was raised, and the judgment was founded upon a defense not 
made by the answer, or comprehended within the pleadings. The 
notice was that Johanna claimed the property absolutely as her 
own, in her own right. The only defense set up, or justification 
urged for releasing the levy was, thet the property was claimed 
by some other person than the execution debtor, and that the 
plaintiff refused to give the statutory bond of indemnity. The 
question of exemption under the statute was nowhere raised or 
put in issue by the pleadings, and was therefore inadmissible. 
That the property was exempt from levy and sale under execution, 
according to the testimony admitted, is undeniable. It was the 
duty of the sheriff to inform the defendant in the execution of his 
rights before making the levy, and if he proceeded to sell prop- 
erty not subject to execution, he rendered himself liable for dam- 
ages as a trespasser. The defendant could only execute the writ 
by levying upon and selling property that was liable to execution, 
and before the plaintiff could recover it would devolve upon him 
to show that he had sustained damages in consequence of defend- 
ant’s wrongful neglect to do his duty. (Wagn. Stat. p. 614, 
88 68. 64 ; Stevenson vs. Judy, 49 Mo. 227.) But to make the 
defense available on which the cause was tried, it should be set 
up in the answer, and made an issue in the pleadings. 
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The judgment will therefore be reversed and the cause remandef 
for further proceedings in conformity with this opinion. All the 
judges concur. 





Geo. B. Woop, Appellant, os. L. H. ENsEL, Respondent. 


1. Res adjudicata—Former suit—Parties to, who are.—In order that the rights 
of « party may be held as adjudicated by the judgment in a former suit, it is 
not necessary that he should have been a party to the record of that suit. 
Thus, where it appeared from the testimony of the party himself that he was 
an active participant in the former trial respecting the same subject matter, 
claimed the property in dispute as his own, appeared as a witness in the case, 
and assumed control of it, and employed and paid attorneys to attend to it, 
those facts were held sufficient to constitute him a party to the former action, 
although not made a party to the record. 


Appeal from Jackson Circuit Court. 


Chas. I. Thompson, for Appellant, cited: Vooght vs. Winch, 
2 Barn. & Ald. 662 ; Goddard’s case, 2 Coke, 4; Howard vs. 
Mitchell, 14 Mass. 241; Church vs. Leavenworth, 4 Day’s Ca. 
Ev. 277; Outram vs. Morewood, 3 East. 846; Cole vs. Blay- 
ton, 16 Ia. 10; Alexander vs. Taylor, 4 Den. 302 ; Thomas vs. 
Sterns, 33 Ala. 137 ; Coleman vs. McMurdo, 5 Rand. 51; Pico 
vs. Webster, 12 Cal. 140; Yorks vs. Steele, 50 Barb. 397.) 


Gage & Ladd, for Respondent, cited: 1 Greenl. Ev., 12 ed., 
§$ 523, 531; Harvie vs. Turner, 46 Mo. 444; Lovejoy vs. 
Murray, 3 Wall. 1; Stoddard vs. Thompson, 31 Iowa, 80; Val- 
entine vs. Mahoney, 37 Cal. 389 ; Dame vs. Wingate, 12 N. H. 
296; Adams vs. Barnes, 17 Mass. 368; Isaacs vs. Clark, 12 
Vt. 692; Young vs. Black, 7 Cr. 565; Reynolds vs. Stansberry, 
20 Ohio, 344 ; Marsh vs. Pier, 4 Rawle, 273 ; Cist vs. Zeigler, 
16 8S. & R. 282 y Man vs. Drexel, 2 Barr. 202. 

13—voL. LXIII. 
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Suerwoop, Judge, delivered the opinion of the court. 


Action for the recovery of specific personal property. 

The defendant denied the allegations of the petition, and al- 
leged that he was the mere bailee of the owner, Julius Balke, 
etc., etc. It is shown by the record that the subject matter of 
this suit, a billiard table, was in litigation heretofore between Ju- 
lius Balke and Chas. Swift. The case was reported in 53 Mo. 85. 

In consequence of the admission in evidence of the record of 
that case, the plaintiff took a non-suit, and, after vainly endeavor- 
ing to set the same aside, appeals to this court. The only ques- 
tion, therefore, for solution is the propriety of the above rulings. 

It is a matter of no moment that the record, whose introduction 
was resisted, did not show that the name of the plaintiff in this 
action appeared as an actual party on the record thus offered in 
evidence. It was quite sufficient that the testimony of the plain- 
tiff himself showed that he was an active participant in the former 
trial respecting the same subject matter, claimed the property in 
dispute as his own, appeared as a witness in the case, and in the 
absence of Swift (who claimed to hold only as plaintiff’s bailee) 
assumed control of the case, and employed and paid attorneys to 
attend to it. These facts bring the plaintiff very clearly within 
the definition of a ‘‘party” to the action he thus defended. This 
point is settled by abundant authority, and met with recent re- 
cognition in the case of Strong vs. The Phoenix Ins. Co. (62 Mo. 
289.) 

And it is equally clear that the record referred to could be 
pleaded, or with like effect offered in evidence. And the case 
just cited is decisive also of this. For these reasons the judg- 
ment recovered in the former action must be regarded as a bar to 
the prosecution of the present one. 

The judgment is affirmed ; the other judges concur. 
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Joun M. Pickett, Appellant, vs. Cuas. E. Jones, Respondent. 


1. Mortgage—Transfer of without that of the debt—Effect of right of posses- 
sion.—Whiile most of the courts hold generally that the transfer of a mort- 
gage without that of the debt secured by it is a nullity, the rule should be 
subject to this qualification, that where the mortgagee has possession by vir- 
tue of his mortgage, or where the mortgagee is not in possession, but the 
condition has. been broken, a conveyance or assignment of the mortgaged 
premises would be valid to transfer his right of possession. But where a 
notice of sale under the mortgage by the transferee thereof, recited a transfer 
also of the notes secured by it, and the notes were endorsed in blank, and no 
objection or question was made on that point, the transfer of the notes was 
held as sufficiently established. 

2. Mortgage—Power of sale under—Transfer of—Effect of such transfer in 
deed of trust.—A power of sale on default, given to a mortgagee, may be ef- 
fectually assigned to another person by a conveyance of all tle interest of 
the donee of the power, for such interest includes both the debt and the estate ; 
and is appendant or annexed to the estate conveyed ; it is coupled with an inter- 
est and is irrevocable. But such power of sale cannot be so transferred by the 
trustee in a deed of trust. 

. Contract to convey land on full nayment of purchase money—Grant of such 
contract—Ejectmeni(— Morigage—Equitable rvelief,ete.—The grant of a contract 
to convey title on payment of a residue of purchase money therefor, confers 
only an equity, and not such a title as to support an action of ejectment, 
except in the cases especially provided by statute. But there are cases where 
he may obtain relief even against the holder of the legal title. Thus where the 
owner of such equitable right mortgages all his interest in the land, a purchaser 
thereof at mortgage sale would be entitled to relief in equity against one 
who obtains a conveyance from the mortgagor of his interest, subject to the 
incumbranee, although the grantee of the mortgagor pays the residue of the 
orivinal purchase money and obtains a full title to the property, for he takes 
with notice of the mortgage and of the rights of the purchaser under it. He 
holds his title in trust for such purchaser, and may be compelled to convey to 
him, on being reimbursed the amount of the original purchase money paid out 


by himself. 
Appeal from Jasper Circuit Court. 
Walser & Cunningham, for Appellant. 


The mortgage deed of H. James to Sparlin Day and Stuart, 
conveyed to them an estate as mortgagees, coupled with a power. 
And the effect of their deed to Dustin was to convey the estate 
and also the power to him, subject only to the right of redemp- 
tion ; and =nder that power Dustin had the legal right to con- 
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vey the property itself without reference to the power, (as such 
power was coupled with an interest) to plaintiff. (Pease vs. Pilot 
Knob Iron Co., 49 Mo. 127.) 

Powers given to a mortgagee to sell on default fall under 
the powers appendant or annexed to the estate; they are powers 
coupled with an interest, and are irrevocable and are deemed part 
of the mortgage security, and vest in any person who, by assign- 
ment or otherwise, becomes entitled to the money secured to be 
paid ; and such power of sale may be assigned to another person 
by a conveyance of all the interest of the donee of the power, 
and may be exercised by such assignee. (4 Kent, 147 ; 2 Washb. 
Real Prop., 324.) 

The transfer of the notes secured by the mortgage carries with 
them the security as an incident. (Thayer vs. Campbell, 9 Mo. 
280; Keys vs. Woods, 21 Vt., 331 ; Chappell vs. Allen, 38 Mo. 
213; Croft vs. Bunster, 9 Wis. 503 ; Fisher vs. Otis, 3 Chand- 
ler, 83.) 

Plaintiff as assignee of the mortgagee could maintain eject- 
ment after condition broken. (Reddick vs. Gressman, 49 Mo. 
389; 4 Kent, 147; 2 Washb. 324.) 


Lay & Belch, with Thomas, for Respondent. 


I. It has been held in this State that a trustee cannot trans- 
fer or delegate his authority to another. (Whittlesey vs. Hughes, 
89 Mo. 18.) The mortgagee, it is true, takes the legal title coupled 
with an interest, but he is at the same time a trustee, as to the 
surplus above what is required to pay his debt, and ag such oc- 
cupies a position of confidence and trust, and to substitute an- 
other in his stead is to defeat the object and intent of the mort- 
gagor. It may be conceded that there are authorities to the effect 
that in certain cases of powers coupled with an interest, an as- 
signment passes the powers so as to enable the assignee to execute 
it. But in this case the deed expressly limits the execution of 
the power to the mortgagees, their executors and administrators. 

II. And the statute limits the power of sale to the mortgagee 
and his personal representatives, * (2 Wagn. Stat. p. 956, § 13 ; 
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Broom’s Leg. Max. s. p. 516; Dwar. on Con. of Statutes, t. p. 
605.) 

IIf. It is insisted here for the first time, that although the pre- 
tended sale by the assignee Dustin was void, yet the plaintiff as 
assignee of the notes and mortgage after condition broken, is en- 
titled to recover in ejectment. 

The sale of Dustin was made as assignee under a pretended 
power, and, being void, passed no title and did not operate as 
an assignment of the notes or mortgage. 

But even if the pretended sale be construed as an assignment 
of Dustin’s interest, it passed no legal estate in the property. 
(Potter vs. McDowell, 48 Mo. 93.) 

Both parties claim under the Joplin Mining and Smelting Co., 
and it is admitted by the pleadings that the defendant holds a 
deed from said Co., and has the legal title. 


Hovan, Judge, delivered the opinion of the court. 


This was a suit in ejectment to recover the possession of a lot 
in the city of Joplin, in Jasper county. 

It appears from the record that on the 23d day of January, 
1872, the Joplin Mining and Smelting Company sold to one 
Sparlin the lot in controversy, and having received a part only of 
the purchase money, executed to him an obligation in writing for 
a conveyance’ fipon payment of the remainder. 

Sparlin made improvements upon the lot, and upon the 26th 
day of August, 1872, sold the premises to H. James for the sum 
of $600, and duly assigned to him the contract for title. On 
the same day James executed and delivered to Sparlin, Day and 
Smart a mortgage of the same premises, with power of sale, to 
secure the payment of three notes amounting in the aggregate to 
$700, and due respectively in three, six and nine months from 
said 26th day of August, which mortgage was duly recorded on 
the succeeding day. 

On the 30th day of September, 1872, Sparlin, Day and Smart 
formally assigned this mortgage to H. Dustin. Nothing was said 
in the assignment about the transfer of the notes which the mort- 
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gage was intended to secure, and indeed it nowhere appears in 
the record that they were transferred to Dustin, except by way of 
recital in a notice of sale under the mortgage, which was read in 
evidence. 

On the 17th day of October, 1872, James assigned to the de- 
fendant (Jones) the contract for title from the Joplin Mining and 
Smelting Company, and delivered to him possession of the lot. 
It may be well to remark in this connection, that in addition to 
the count in ejectment, the petition in this case also contained a 
count in equity, from which it appears that on or about the 20th 
day of November, 1872, the defendant paid to the Joplin Mining 
and Smelting Company the balance of the purchase money due 
on said lot under the contract of sale to Sparlin, and received 
from said company, as assignee of said contract, a deed for the 
premises. 

Default having been made in the payment of the notes, on the 
8d day of January, 1873, after the requisite notice, Dustin, as 
assignee of the power of sale contained in the mortgage, sold said 
lot to the plaintiff, and executed and delivered to him a deed 
therefor. Plaintiff thereupon instituted the present suit. 

At the trial the court excluded the deed from Dustin to the 
plaintiff, on the ground that Dustin had no authority, by virtue of 
the assignment of the mortgage and the notes, to execute the 
power of sale, and thereupon gave judgment for the defendant. 
This action of the court has been assigned for error. 

It is laid down in general terms by the Supreme Court of the 
United States in the case of Carpenter vs. Longan, (16 Wall., 
271) in Thayer vs. Campbell, (9 Mo., 277), and by the courts of 
most of the States, that the transfer of a mortgage without the 
debt secured by it, is a nullity. We think, however, that where 
the mortgagee has possession by virtue of his mortgage, or where 
the mortgagee is not in possession but the condition has been 
broken, a conveyance or assignment of the mortgaged premises 
would be valid to transfer the mortgagee’s right of possession. 
In the present case the mortgage was assigned before condition 
broken, so that Dustin acquired no interest in the lot by the trans- 
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fer of the mortgage unless we receive the recital in the notice of 
sale as evidence of the transfer of the notes. As the notice of 
sale was received in evidence generally and without objection, and 
the notes themselves bear a blank indorsement by Sparlin, Day 
and Smart, and as the defendant offered no testimony whatever, 
and in his objection to the admission of the deed from Dustin to 
the plaintiff raised no question as to the transfer of the notes, we 
think it may fairly be conceded that the notes secured by the 
mortgage were transferred to the plaintiff. 

A power of sale given to a mortgagee on default is appendant 
or annexed to the estate conveyed; it is coupled with an interest 
and is irrevocable. Such a power of sale may be assigned to 
another person by a conveyance of all the interest of the donee of 
the power and may be exercised by him. (Washb. on Real Prop., 
[3d Ed.,] vol. 2,324; Pease vs. Pilot Knob Iron Co., 49 Mo., 
124.) That is to say, the debt secured by the estate conveyed, 
as well as the estate itself, must be transferred, for it takes both 
of them to constitute all the interest of the donee of the power. 
The case of Whittelsey vs. Hughes (39 Mo., 13), is cited by de- 
fendant’s counsel as being opposed to this view; but the power 
of sale attempted to be transferred in that case was contained, 
not in a mortgage, but in a deed of trust—an instrument in which 
another person than the beneficiary or owner of the debt is named 
as the donee of the power. In such case it may, with some pro- 
priety, be held that the trustee cannot delegate his duties to 
another, unless the instrument creating the trust clearly confers 
such power upon him. No estate is conferred upon him because 
he is a creditor and entitled to security, but special trust and con- 
fidence is reposed in him solely as trustee, and no other relation 
exists between him and the trustor, than one of a fiduciary char- 
acter. The rights and relations of the parties to trust deeds and 
mortgages, are in some important particulars materially different. 

To hold that the trustee in a trust deed securing the payment 
of money could transfer his power of sale, would be equivalent to 
holding that the mortgagee could transfer his power of sale with- 
out transferring the debt, which we have seen is denied. Nor 
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does our ruling conflict with another class of cases in which it 
has been held by this court that a trustee cannot delegate his au- 
thority ; we refer to those cases in which the trustee did not at- 
tempt to divest himself of his power, but employed another per- 
gon to exercise it. 

We think, therefore, that the power of sale was rightfully ex- 
ercised by Dustin, and his deed to the plaintiff should hawe been 
admitted. But the admission of this deed would not have helped 
the plaintiff’s case. The interest acquired by the plaintiff, through 
this deed, was a mere equity ; it was the right of the mortgagor 
(James) to acquire the legal title upon paying to the Joplin Min- 
ing and Smelting Company the balance of the purchase money, 
Such an estate in land, except in the cases specially provided by 
statute, will not support ejectment; the legal estate was out. 
standing against him. 

The plaintiff, however, has a right to relief in equity. James 
mortgaged his entire interest in the land. The defendant ac- 
quired James’ interest, subject to the mortgage. The plaintiff as 
purchaser at the sale under the mortgage, acquired James’ inter- 
est in the lot, which interest included the right to a deed from the 
Joplin Mining and Smelting Company upon paying the balance 
of the purchase money. But the defendant, as assignee of James, 
acquired that title with notice of the plaintiff’s rights. He there- 
fore holds the title in trust for the plaintiff, and may be com- 
pelled to convey, upon being reimbursed the purchase money paid 
by him to the Joplin Mining and Smelting Company, with inter- 
est. (Lewis vs. Chapman, 59 Mo., 871.) ~ 

The judgment on the count in ejectment will be affirmed. 
Though the count in equity has not been relied on in this court, 
the proceedings upon it have been brought before us by the pres- 
ent appeal, and to prevent injustice we will reverse the judgment 
on that count and remand the cause, so that the plaintiff may 
pursue his remedy in equity. 

Judgment will be entered accordingly ; the other judges concur. 
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James I. Amonett, Appellant, vs. Epwarp D. Montague, 
ef al., Respondents. 


1. Contracis—Agreement with debtor to pay his debis—Suit on for amount of 
note given by debtor— Witness—Death of party to contract --Stalute, construe- 
tion of. —Where suit is brought on an obligation given to a debtor to pay his 
debts, for the amount of a note given by the debtor to the plaintiff, the lat 
ter would not be rendered incompetent as a witness under the statute (Wagn, 
Stat. p. 1372, 3 1,) by reason of the death of the muker of the note; since 
the obligation sued on having been made to the maker, and not by him, he 
could not, if living, have been made a party defendant, and the holder never 
was a party to the contract sued on; and the law gave him a privity thereto, 
only by reason of his interest. 

2. Writing, construction of—Court.—Generally speaking, written instruments 
are to ve construed by the court. 

8. Writing, construction of—Parol testimony as to, proper, when.—Where a 
statement of debt on which suitis brought is “due to B. F. Hinds, and J. I- 
Amonett, principal and interest $12,000,” without more, parol testimony is 
proper to show whether the debt is joint or several, and an instruction of the 
court that the statement shows it to be joint, is improper. 


“Appeal from Howard County Circuit Court, 


Guilar § Gordon, for Appellant. 


I. If the debts of the covenantees were separate, the agreement, 
sued on, though joint in its terms, was joint or several. (1 
Chit. Plead. pp. 10,11; 1 Saund. 154, note 1 ; 8 Taunt. 247, 
948; 2 Mass. 405; 6 Wend. 263; 4 Wend. 414;19 John. 
216; 13 East. 538; Ist Pars. 17; 51 Mo. 466; 17 Mo. 150; 
19 Mo. 42; 1 Mon. 13; 4 Pick. 291; 2 Dana, [Ky.] 460.) 

II. The contract sued on was made with Robt. V. Montague 
by defendants, and made for the benefit of plaintiff, and he there- 
fore had a right to sue and recover the amount of his separate 
debt or damages. (See Meyer vs. Lowell, 44 Mo. 329; Flana- 
gan vs. Hutchison, 47 Mo. 237 ; Besshears vs. Rowe, 33 Mo. 118; 
Manny vs. Frazier’s Adm’r, 27 Mo. 419; Robins vs. Myers, 10 
Mo. 538; Rogers & Peck vs. Gosnell, 51 Mo. 467; Holt vs. 
Dollarhide, 61 Mo. 433.) 

III. There was no legal’ presumption, on a proper construction 
of the contract, that the debt assumed was a joint one. 
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IV. The court erred in allowing Reuben V. Montague to be 
sworn, and to testify on the part of defendants. He being a 
party to the contract sued on, and Robt.V. Montague, the obligor 
in the contract, being dead, he was not competent to testify and 
should have been excluded by the court. (Wagn. Stat. p. 1372, 
§ 1; Anderson, Adm’r, vs. Hand, 49 Mo. 159; Stanton vs. 
Ryan, 41 Mo. 510.) 

V. The court erred in excluding the evidence of J. I. Amonett, 
the appellant. Robt. V. Montague, deceased, who was the obli- 
gor in the contract sued on, and with whom the defendants con- 

racted to pay plaintiff’s debt, was not a party to this suit ; and 
appellant is not seeking in this action to make his estate or legal 
representatives liable for his debt. 
















Thos. Shackleford, for Respondents. 


I. On the theory relied on to sustain this action that the contract 
was made for the benefit of plaintiff, then, Robert V. Montague 
and Michael Montague, both being parties to said agreement, and 
both dead, the plaintiff was not a competent witness to prove that 
he was the beneficiary intended by the agreement. 

II. Reuben V. Montague, although a party to the original 
agreement with his father, yet, not being a party to this suit, is a 
competent witness. (Looker vs. Davis, 47 Mo. 140.) 

III. Whatever may be the opinion of the court in regard to 
the question of competency or incompetency, the verdict be- 
ing for the right party on the state of the pleadings, as admitted 
by the demurrer, ought to be affirmed. Even admitting the right 
of plaintiff to sue as upon a contract made for his benefit, and 
that the notes sued upon were the debts intended to be assumed, 
he cannot bring a suit in his own name without joining Hinds 
as a party so that the court may determine how much of the 
$12,000 agreed to be paid Hinds and Amonett is due to each. 
(Robbins vs. Ayers, 10 Mo. 538 ; Wagn. Stat. 1001 ; Bailey vs. 
Powell, 11 Mo. 414; Cartwright vs. Callaway Co., 10 Mo. 663 ; 
State vs. Hesselmeyer, 34 Mo. 76.) 

IV. In this case it cannot be said from the terms of the con- 
tract (even if in full force) that the same was made for the benefit 
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of the plaintiff and the other parties mentioned. On the con- 
trary, the contract is made solely for the benefit of Bobert V. 
Montague, and he had the right to rescind it. This case is clearly 
distinguishable from the case of Rogers vs. Gosnell, (58 Mo. 589 ;) 
and comes directly within the principles laid down in the case of 
Page vs. Becker, 37 Mo. 466; and Murry and others vs. Fra- 
zier’s Adm’r, 27 Mo. 419, see also Fithian vs. Monks & Brooks, 
43 Mo. 502. 


Hoven, Judge, delivered the opinion of the court. 


On the 12th day of August, 1861, Robert V. Montague sold 
and transferred to M. L. Montague, Reuben V. Montague and 
the defendants, C. R. and E. D. Montague, a large amount of 
real and personal property, situate in the State of Louisiana, for 
and in consideration of the sum of about $80,000, for which the 
said grantees gave their promissory notes and their promise to 
pay the amount of a certain legacy, and in further consideration 
of the promise and agreement of said grantees to pay off and dis- 
charge certain enumerated debts of the said Robert V. Montague, 
amounting in the aggregate to $62,100. 

In the list of obligations so assumed to be paid, appears the 
following statement of indebtedness: ‘‘And due to B. F. Hinds 
and J. I. Amonett, amounting, principal and interest, to about 
$12,000.” 

Upon the foregoing undertaking of defendants’ the plaintiff 
seeks to recover the full amount of two promissory notes, for 
the sum of $%,153 {5, each, made and delivered to the plaintiff 
by the said Robert V. Montague on the 23d day of July, 1860, 
and payable respectively on the 10th day of June, 1862, and on 
the 10th day of June, 1863, with interest at eight per cent. 
Plaintiff alleged in substance that said notes represented part of 
the indebtedness of the said Robert V. Montague provided for 
in said contract, and that the said indebtedness of the said Robert 
V. Montague to him, provided for in the contract aforesaid, arose 
solely out of the notes aforesaid; that they were payable to him 
alone, and that B. F. Hinds had no interest whatever in them. 
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Numerous defenses were interposed which were adjudged in- 
sufficient on demurrer, and the only question submitted to the 
jury was, whether the promise of the defendants applied to the 
claim presented by the plaintiff. 

To ascertain that fact both parties agreed that parol testimony 
was admissible, and testimony was adduced upon that point with- 
out objection. This testimony tended to show that the indebt- 
edness of Robert V. Montague to Hinds and Amonett was several 
and not joint. The deposition of the plaintiff was offered, and 
excluded on the ground that Robert V. Montague, who was a 
party to the contract sued on, was dead. Reuben V. Montague, 
one of the parties to the contract sued on, but not a party to the 
suit, was sworn as a witness and testified in relation thereto, against 
the objections of the plaintiff. 

The following instruction given by the court at the request of 
the defendants, was objected to by the plaintiff: ‘* The jury are 
instructed that the presumption of law is, that the debts intended 
to be paid by the defendants by said written agreement, were 
debts due and owing bv R. V. Montague, or M. L. Montague, to 
Hinds and Amonett jointly, and it devolves upon the plaintiff to 
_ prove to the satisfaction of the jury, that the notes of R. V. 

Montague to plaintiff were intended to be paid by virtue of said 
agreement, and unless the jury so believe from the evidence, they 
must find for the defendants.” 

There was a verdict and judgment for the defendants, from 
which plaintiff has appealed to this court. 

The exceptions taken by the defendants to the actign of the court 
on the pleadings and at the trial cannot be noticed, as the case is 
before us only on the appeal of the plaintiff. There is no cross 
appeal. 

The testimony of the plaintiff, which was offered and rejected, 
was material to the issue submitted to the jury, and if the plain- 
tiff was a competent witness, it should have been received. 

The statute allowing parties to testify, contains the following 
proviso: ‘* Provided, that where one of the original parties to 
the contract or cause of action in issue and on trial is dead, or is 
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shown to the court to be insane, the other party shal! not be ad- 
mitted to testify in his own favor.” (Wagn. Stat. p. 1872, § 1.) 

This proviso has been considered by this court in several cases, 
in none of which, bowever, were the relations of the parties pre- 
cisely what they are in the case at bar. 

In the case of Looker vs. Davis (47 Mo. 140), the conclusion 
was reached by Judge Wagner, after some hesitation, that the 
provise was only intended to apply to cases where the litigation 
was between the party offered as a witness, and the representa- 
tives of the deceased, in reference to some contract or other mat- 
ter, to which the deceased and the party offered as a witness were 
parties. Whether the reason of this rule would extend it toa 
case where a co-obligor of the deceased was the only party to 
the suit, it is not necessary to inquire. 

Robert V. Montague could not, if living, have been a party de- 
fendant to this suit, because the promise sued upon was made to 
him and not by him. Moreover, the plaintiff in this suit never 
was a party to the contract sued on. This action is not founded 
upon the idea that the plaintiff was, or at any time became, a 
party to the contract, either in fact or by fiction of law; but upon 
the ground that the law entitles him to acquire a privity with re- 
spect thereto, by reason of his interest. (Throop on the validity 
of Verbal Agreements, vol. 1, § 39a.) 

We think, therefore, that the court erred in ruling that the 
plaintiff was not a competent witness under the statute, and for 
the same reasons we think the court committed no error in per- 
mitting Reuben V. Montague to testify. In regard to the in- 
struction complained of, while we recognize the rule that written 
instruments are ordinarily to be construed by the court, we are 
not prepared to say that the law presumes from the language em- 
ployed in the contract under consideration, that R. V. Montague 
was indebted to B. F. Hinds and J. I. Amonett jomhtly. The 
character of the debt to be paid was not ascertained by the con- 
tract ; it was not stated whether it was by bond, note, account, 
or by judgment ; whether the obligation of Montague was as 
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principal or surety ; neither date nor amount of the principal 
debt was stated. 

The identity of the subject matter of the contract not being 
definitely ascertained by its terms, parol testimony was admissible 
to make it certain. The language employed might with equal 
propriety be interpreted to mean, that there was due to B. F. 
Hinds and J. I. Amonett jointly the sum of $12,000, or that 
there was due to B. F. Hinds and J. I. Amonett severally, but 
in the aggregate the sum of $12,000. 

They were designated by their respective names in full, and 
not in the style usually employed to denote a firm or co-partner- 
ship. When the indebtedness provided for is fully ascertained in 
all its details, whether such indebtedness was joint or several, 
may be made to appear. It devolved upon the plaintiff, when 
claiming the benefit of the defendants’ promise, to show that the 
debt for which he asked judgment was provided for by the con- 
tract ; and, under the circumstances of this case, we cannot say 
that there is any presumption of law that such debt was joint, 
and not several. If, in this case, the legal effect of the clause 
designating the debt is to be declared by the court, we do not see 
why the defendants may not with equal propriety claim to be ab- 
solved from all liability, if the indebtedness of Montague to Hinds 
and Amonett should appear from the testimony to be several and“ 
not joint; that, having contracted to pay a joint indebtedness, 
they should not be held bound for aseveral indebtedness. Whether 
the debt was joint or several was one of the facts to be determined 
by the jury from the evidence offered to identify the indebtedness. 

The judgment will be reversed and the cause remanded. The 
other judges concur. 
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Jas. Boynton, e¢ al., Appellants, vs. Joun MitiEr, Respondent. 


1. Practice, Supreme Court—Conflict of proof.—The Supreme Court in civil ac- 
tions at law will not review questions of conflicting evidence. 

2. Practice, Supreme Court—Instructions, conflict—Record.—Conflict of instrue- 
tions with each other or with the record will work a reversal. 


Appeal from Vernon County Circuit Court. 
Basset, for Appellants. 
W. P. Johnson, for Respondent. 


Waaner, Judge, delivered the opinion of the court. 


Plaintiffs, who claimed to be the owners of one hundred and 
twenty-two head of Texas cattle, instituted this action for their 
possession, alleging that they were wrongfully detained by the 
defendant. Defendant, in his answer, stated that plaintiffs 
were the owners of the cattle, but denied that they were en- 
titled to the possession. As a defense he alleged that at a 
certain date, plaintiffs entered into a contract with him, by 
which it was agreed by and between the parties that the plaintiffs 
should deliver the cattle to the defendant, and that the same 
should be weighed at the time of such delivery, and that defend- 
ant should keep and feed them until the 1st of June next ensuing, 
“and at that time possession was to be re-delivered to the plaintiffs ; 
that for feeding, keeping and taking care of the cattle, defendant 
was to receive six cents per pound for every pound the cattle 
would weigh at the time of their return over and above what they 
weighed when they were delivered to the defendant. There was 
then an averment of their weight at the time they were delivered 
to the defendant, and what they would have weighed had they 
remained agreeably to the terms of the contract, and a claim for 
$2,796 dollars as damages. 

Plaintiffs replied, denying that they entered into the contract 
as stated in the answer. They admitted that they agreed to 
enter into a confract, with the understanding and agreement that 
the defendant was not to take the cattle out of Bates County 
during the time of the existence of the contract, and was to keep 
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them in good inclosed lots whilst he was feeding them, and was 
to keep corn for, and feed them in good manner, and was to 
make, execute, and deliver to the plaintiffs a good and sufficient 
bond with solvent security for the performance of the contract, 
and for the return of the cattle at the expiration thereof. The 
reply further alleged that defendant obtained possession of the 
cattle with the full understanding and express agreement that the 
contract should be entered into in writing, and that the bond 
should be given before the contract should be considered binding. 
There was then an averment that the defendant neglected and re- 
fused to enter into the written agreement, and that he refused to 
execute and deliver the bond; that he failed to keep corn for the 
cattle, and that he did not keep them in inclosed lots, and that he 
was about to take them out of Bates County, etc. 

The trial was before the court sitting as a jury, and there was 
a verdict and judgment for the defendant for eight hundred and 
fifty-eight dollars. 

The evidence is not set out in full, but it is stated in the bill 
of exceptions that the plaintiffs offered testimony tending to prove 
all the issues on their part, and the defendant offered testimony 
tending to prove the issues on his part. It is then expressly con- 
ceded that there was evidence on the part of both parties to main- 
tain their respective sides, and which would have supported a ver- 
dict for either. Such being the fact, the only question for de- 
termination arises upon the instructions, and for the purposes of 
this cause it will be only necessary to notice one given for each 
party. 

The first 4nstruction for the plaintiffs declared, that if it was 
found from the evidence that the agreement of the plaintiffs and 
defendant, at the time the defendant obtained possession of the 
cattle in controversy, required the defendant to enter into a writ- 
ten contract with the plaintiffs before the said agreement should 
become absolute, final and binding upon the plaintiffs, and that 
the defendant was to enter into a good and sufficient bond with 
solvent security for the faithful performance of the said contract 
on the part of the defendant, and for the delivery of the said cat- 
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tle to the plaintiffs at the expiration of the said contract, on the 
first day of June, 1873, and the defendant failed, neglected and 
refused to enter into the said written contract with the plaintiffs, 
and to make, execute and deliver the said bond to the plaintiffs, 
then the plaintiffs are entitled to recover in this action, and are 
entitled to a judgment for all damages which they have shown 
they have actually sustained by reason of the unlawful detention 
of said cattle. 

By the third instruction given for the defendant, it is declared 
that there is no evidence that any bond was mentioned before the 
delivery of the cattle to defendant by plaintiffs, and although 
such may have been the design of the plaintiffs, such bond not 
being stipulated for, they had no right to demand the same after 
the delivery of the cattle. 

These two instructions are antagonistic and inconsistent, and 
cannot both be correct. Nor is the error obviated or remedied by 
any other instructions given in the cause. The strongest point in 
the plaintiff’s case was the non-delivery of the bond according to 
the alleged contract, and the first instruction given in their be- 
half was predicated upon the ground that there was evidence which 
might induce the belief that there was such a contract. But the 
declaration given for the defendant peremptorily says that there 
was no evidence of any contract requiring a bond. 

Moreover, this declaration given for the deferidant contradicts 
the record which says that plaintiffs gave testimony tending to 
prove all the issues on their side. This question of the defend- 
ants giving a bond, was not only an issue that the plaintiffs ten- 
dered, but it was their main issue. 

It has frequently been decided that this court will reverse where 
the instructions are contradictory or inconsistent. These instruc- 
tions are inconsistént and one of them contradicts a solemn reci- 
tal in the record. 

The result is the judgment must be reversed and the cause re- 
manded. The other judges concur. 
14—voL. Lxmr. 
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Morean County, Plaintiff in Error, vs. B. F. Lurman, et ai., 
Defendants in Error. 


1, Bond of county collector—Suit on—Allegations— What su fficient.—In suit on 
the bond of a county collector for failure to pay over taxes collected by him, 
where the petition shows when his bond was filed, for what years the taxeg 
collected were due, that they were collected while he was collector, and in 
his official capacity, and were not accounted for, and such collection and fail. 
ure are specially assigned as constituting the breach complained of, the peti. 
tion will not be held insufficient on demurrer for failure to state in terms for 
what period defendant was elected, or his bond given, or whether the collec. 
tions were made during his official term, or that he ever received any credit 
on account of such taxes. 


Error to Morgan Circuit Court. 
4. W. Anthony, for Plaintiff in Error. 


Pemberton §& Wray, for Defendants in Error, cited : Baker 
vs. Berry, 37 Mo. 305. 


Hoven, Judge, delivered the opinion of the court. 


This was a suit against B. F. Lutman, and others, his sureties 
on his official bond, as collector of the revenue in Morgan 
county. 

It is substantially alleged im the petition that the defendant, 
B. F. Lutman, had been duly elected sheriff of Morgan county, 
and being ex officio collector of the revenue in and for said 
county, qualified as such, and on the 21st day of November, 1868, 
filed his bond as collector, with his co-defendants as sureties, in 
the office of the clerk of the county court of said county, and that 
it was duly approved and recorded ; that the condition of said 
bond was, that the said Benjamin F. Lutman should faithfully 
and punctually collect and pay over all the State and county 
revenue by him collected, and should in all tHings perform all the 
duties of said office of collector in the manner prescribed by law; 
that said collector violated the conditions of his said bond in that he 
collected, in his official capacity as collector, a large amount of State 
and county taxes for the years 1868, 1869 and 1870, from sundry 
persons, tax payers in said county, who were named in the peti- 
tion together with the amounts severally collected from them, giv- 
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ing his receipt therefor, and that said collector failed and refused 
to pay the same over according to law, and falsely and fraudu- 
lently returned the taxes so collected by him as delinquent. Judg- 
ment was asked for the penalty of the bond, and that execution 
issue for the amount due. 

The defendants demurred to the petition on the following 
ground: that it failed to state for what year or years the defend- 
ant Lutman was elected, and for what year or years his bond was 
given ; that it did not appear when said collections were made, 
whether within the time for which he was elected and gave bond, 
or before or since ; and that it was not averred that said Lutman 
ever received any credit on account of taxes alleged to have been 
wrongfully retained by him. The demurrer was sustained, and, 
the defendant refusing to amend, final judgment was entered 
thereon for the defendants, and the plaintiff brings the case here 
by writ of error. 

The bond given by the defendants was for the faithful per- 
formance, by Lutman, of his duties as collector, and it is not 
very material to know the date of the beginning and expiration 
of his term of office, provided, it is distinctly alleged that, while 
he was collector he collected taxes in his official capacity as such, 
and failed and refused to account for them. By referring to the 
statements of the petition, it will be seen that such collection and 
failure are specially assigned as constituting the breach of the 
bond complained of ; and this disposes also of the second ground 
of demurrer. As to the third ground, we think it is without 
force. His failure to get a fraudulent credit would not relieve 
him from liability for taxes collected and fraudulently withheld 
by him. 

The statements in the petition are neither as explicit, nor as 
orderly as they might have been, but we do not feel at liberty to 
pronounce them insufficient in law. % 

The judgment will be reversed and the cause remanded. All 
the judges conctr. 
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/ 
Strate or Missouri To use or Wm. E. Borarick, GUARDIAN AND 
Curator, ETC., Plaintiff in Error, vs. Jabez H. Portsr, 
Defendant in Error. 


1. Bond—Surety—Agreement of principal to obtain co-surety— Delivery without 
—Liability of co-surety, notwithstanding—Estoppel—Curator’s bond—Public 
policy.—The agreement of a surety with his principal that the latter shall not 
deliver a bond till the signature of another be procured as a co-surety, will 
not relieve the surety of his liability on the bond, althongh the co-surety is 
not obtained, where there is nothing on the face of the bond, or in the attend. 
ing circumstances, to apprise the taker that such further signature wus called 
for in order to complete the instrument. 

In such state of facts the surety, having invested his principal with apparent 
authority to deliver the bond, is estopped from denying his obligation to the 
innocent holder. 

And testimony as to a contemporaneous parol agreement touching the condition 
on which the surety’s name was obtained, is inadmissible to annul such obli- 
gation as shown by the written instrument. 

And where the bond is that of a guardian or curator, and the estate of a minor 
is to be affected, to permit such testimony, in order to relieve the surety of 
his liability, would be subversive of public policy. 


Error to Pettis County Circuit Court. 


The bond here sued on was given by James M. Turley, as 
principal, with J. H. Potter and Bacon Montgomery, as sureties 
to the State, as guardian and curator of the minor heirs of one 
J. J. Turley, and was filed in the county court of Pettis county 
and approved. Afterward, the heirs having become residents of 
Johnson county, William E. Bothrick was appointed guardian 
and curator by the probate court of the latter county. The de- 
fense set up by Potter to the suit was, that he signed with the 
understanding and on condition that the bond should also be signed 
by Bothrick, as surety, and that Turley agreed not to file the 
bond until Bothrick had signed it. 


Vest & Gantt, for Plaintiff in Error. 


The bond was not an escrow. In State ex rel. Moore vs. San- 
dusky (46 Mo. 377), Judge Wagner, quoting frem Cutter vs. 
Whittemore (10 Mass. 442), says: ‘‘If there had been any 
agreement or condition at the time, that it should not be delivered 
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as their deed (that of the sureties), unless the third person named 
as obligor should also execute it, this would show that it was also 
delivered as an escrow.” No other authorities are cited by Judge 
Wagner, and in Cutter vs. Whittemore only two authorities (2 
B. & P., an English case, and 4 Cranch) are cited by the court. 
The case in 4 Cranch (Pawling against The United States) has 
been overruled by the Supreme Court of the United States, and 
the opinion stands upon the English authority alone, unsupported 
by any argument of the learned judge who decided the case. But 
unless the meaning of the word be misunderstood by the profes- 
sion, a delivery of an escrow must be made to a third person (4 
Kent, 454), and not to the obligor or co-obligor. (Deardoff vs. 
Foreman, 24 Ind. 492.) 

The case of Linn County vs. Farris (52 Mo. 75) in which the 
opinion was delivered by Judge Adams, seems to ignore entirely 
the definition of an escrow. There the bond was delivered to the 
principal with the understanding that it was not to be delivered 
until certain parties had signed it as co-sureties, and it was held 
to be an escrow. The following cases are cited by Judge Adams 
in his opinion: State ea red. Moore vs. Sandusky, supra ; Gas- 
conade County vs. Sanders, 49 Mo. 192 ; Cutter vs. Whittemore, 
supra; Pepper vs. State, 22 Ind. 399; Bagot vs. State, 33 
Ind. 262 ; People vs. Bostwick, 32 N. Y. 445; Pawling vs. 
United States, 4 Cranch, 219 ; Duncan vs. United States, 7 Pet. 
435 ; United States vs. Leffler, 11 Pet. 86; Seely vs. People, 27 
Ill. 175. The case of Gasconade County vs. Sanders (49 Mo. 
192), does not touch the point now under discussion. Pepper 
vs. The State (22 Ind. 399), is cited also by Judge Wagner in 
Ayres vs. Milroy (53 Mo. 522), and is said to contain ‘‘an ex- 
haustive and elaborate review of the authorities on the question.” 
The case has been distinctly overruled in Deardoff vs. Foreman 
(24 Ind. 481), in an opinion delivered on a motign for re- 
hearing, which notices every decision then made in the United 
States on this question, and especially criticises the cases of 
Pepper vs. The State and the People vs. Bostwick (32 N. Y. 
445.) The cases from 4 Cranch, 7 Peters and 11 Peters, cited 
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by Judge Adams, have been all overruled by the decision in 
Dair vs. The United States (16 Wall. 1), wherein Justice Davis 
says that the doctrine of estoppel applies to such a defense as the 
present. 

In Virginia, Kentucky, Vermont, Maine, Indiana, Illinois and 
in the Supreme Court of the United States, the question at bar 
has been decided in our favor. (See also, 24 Grat. 202; Dear- 
doff vs. Foreman, 24 Ind. 481; State vs. Peck, 53 Me. 284; 
Millett vs. Parker, 2 Met. [Ky.], 608; Taylor & Co. vs. Craig, 
2 J. J. Marsh. 549; Bank of Commonwealth vs. Curry, 2 Dana, 
143 ; Smith vs. Moberly, 10 B. Mon. 266 ; Passumpsic Bank vs, 
Goss, 31 Vt. 315; Dixon vs. Dixon, 8 Vt. 450, note by Judge 
Redfield, 3 Am. Law Reg., new series, 402; State vs. Pepper, 
31 Ind. 76.) . 


Snoddy & Bridges, for Defendant in Error. 


Where a deed is placed in the hands of another to be delivered 
after the performance of a certain condition, a delivery without 
its performance is not the act of the party and inoperative. 
Though signed and sealed, the deed is not his act—itis merely an 
escrow. (People vs. Bostwick, 32 N. Y. 445 ; State ex red. Moore 
vs. Sandusky, 46 Mo. 377; Pawling vs. United States, 4 Cr. 
209; Johnson vs. Baker, 4 Barn. & Ald. 440; Pidcock vs. 
Bishop, 3 Barn. & Cr. 605; Fletcher vs. Austin, 11 Vt. 447; 
Cutter vs. Whittemore, 10 Mass. 442; Linn Co. vs. Farris, 52 
Mo. 75; Pepper vs. State, 22 Ind. 899; Ayres vs. Milroy, 53 
Mo. 516; Preston vs. Hull, 23 Grat. 600; 2 Harr. 396; 11 
Pet. 86.) 

The bond might have been committed to a stranger under 
the same conditions that attached to it in the hands of Purdy. 
Certainly, in the latter case, the delivery would have been an es- 
crow. And the same rule governs both cases. (Bibb vs. Read, 
8 Ala. 88; State Bank vs. Evans, 3 Green [N. J.], 155; Car- 
ter vs. McCormick, 29 Mo. 464.) Lord Coke says: ‘In the 
delivery of a deed as an escrow two things are necessary: I, 
Words imposing the condition ; 2, That the deed be delivered to 
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a stranger, and not to the party himself to whom it is made,” 
showing that the word ‘‘stranger” is used in contradiction to ob- 
ligee or covenantor. (1 Coke Litt. note L. p. 286.) 

The case at bar does not depend on the probability which the 
character of the agent might furnish to the party receiving the 
instrument, that he had the power which he claimed, but upon 
the power actually conferred on him. Suppose the bond had 
been signed by defendant and left on his table with the intention 
of procuring the signature of Bothrick before delivery, and the 
principal had clandestinely abstracted it from the custody of de- 
fendant and presented it to the county court, and the same had 
been approved. The court would have received the instrument 
from the hands of the principal obligor, and the state of facts 
apparent to the court would be the same, yet it manifestly would 
not be the deed of defendant. In Perry vs. Patterson (5 Humph. 
133) it was held that a bond, when delivered as an escrow to 
the principal obligor, and by the latter to the creditor, absolutely 
without condition, does not discharge the condition and constitute 
the delivery a valid delivery, although the creditor be absolutely 
ignorant of any condition. The court further observed, ‘‘The 
law upon this point is settled beyond controversy, and needs at 
this day no investigation.” 

The liability of a surety on a bond cannot be extended by im- 
plication beyond the terms of thia contract. (State ex red. Moore 
vs. Sandusky, supra; State to use of Linn County vs. Farris, 
supra.) Where the co-surety’s name is forged, the surety will 
not be held. 

The same principle here invoked extends to promissory notes 
and other contracts not negotiable, or to negotiable contracts be- 
fore negotiation. (Aude vs. Dixon, 5 Eng. L. Eq. R. 512; Lloyd 
vs. Howard, 1 Id. 227 ; Palmer vs. Richards, Id. 529; Leaf vs. 
Gibbs, 4 P. & C. 466.) But with regard to negotiable instru- 
ments after negotiation the rule is different. (Passumpsic Bank 
vs. Goss, 31 Vt. 315; Hatch vs. Searls, 2 Smale & Giff. 147; 
1 Am. Law. C. 821, 322.) 
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Whether Bothrick’s name was in the body of the instrument or 
not is immaterial. The question was one of power in Turley to 
deliver the bond; and nothing short of an estoppel could pre- 
clude defendant from denying it. His leaving the paper ina 
condition which would permit Turley" to assert plausibly that it 
had been signed by all the persons who were expected to become 
sureties, fails utterly to create an estoppel. The county court 
had the power to ascertain his authority, and should have done 
so. (The People vs. Bostwick, 5 Tiff. [82 N. Y.] 452, 453 ; 
Levitt vs. Adams, 3 Wend. 380; Bibb vs. Reed, 3 Ala. 88; 
State Bank vs. Evans, 3 Green [N. J.], 155; Preston vs. Hull, 
23 Grat. 600 ; 2 Harr. 396; Davenport vs. Slight, 2 Dev. & 
Bat. L. R. 381; 2 Pars. Cont. 723; United States vs. Nelson, 
2 Brock, 64, opinion by Ch. J. Marshall ; Harrison vs. Tiernans, 
4 Rand. 177 ; Cleaton vs. Chambliss, 6 Rand. 86; 3 Am. Law 
Reg. n. s. p. 399, note of Redfield, J.) 

Counsel proceeded to review cases cited contra, and contended 
that they were inconsistent, conflicting, and are neither sustained 
by the well settled principles of law nor the weight of authority. 


Suerwoop, Judge, delivered the opinion of the court. 


We are to determine: Whether a curator’s bond, regular in 
form, can be avoided at the instance of a surety, upon the ground 
that he had signed it under a conditional agreement, made at the 
time with the principal, that the latter was not to deliver the 
bond until the signature of a certain person had also been ob- 
tained, and that notwithstanding such agreement and in viola- 
tion of it, the bond was delivered. 

The question has been one prolific of litigation, and the con- 
clusions reached by different tribunals have frequently exhibited 
no inconsiderable lack of uniformity. But it is thought that 
many decisions, which at first blush appear incapable of being 
harmonized, will be found, on more narrow examination of the 
controlling facts incident to each, to bear a closer resemblance than 
casual observance would, at the outset, lead us to suppose. In 
intimate connection with the subject under discussion, we are 
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asked to review some of our former decisions in order that it may 
be ascertained whether they will bear the test of a closer and 
more deliberate examination than hitherto bestowed—an exami- 
nation commensurate, both with the importance of the topic in- 
volved and with the greater facilities now afforded for such in- 
vestigation, in consequence of recept and elaborate adjudications, 
some of which were not accessible, or else were overlooked, at the 
time our own, now sought to be re-examined, were rendered. 

In the case of the State vs. Sandusky (46 Mo. 877), the point 
in hand was not involved. There were neither the proper aver- 
ments in the answer, in respect of a conditional delivery of the 
bond, nor if there had been such averments, was there any 
evidence adduced which could have been offered in their sup- 
port ; ‘‘the only real defense”? was a denial by the defendant of 
his signature. Any remarks, therefore, in that case, relative to 
the matter now before us, cannot be held as posggssing authorita- 
tive value. And the same may be said of Cutter vs. Whittemore 
(10 Mass. 442), referred to in the case just cited. So far as Gas- 
conade County vs. Saunders (49 Mo. 192,) has relevancy to the 
present case, it is an authority favoring the pogition of the bene- 
ficiaries in his action; for the point is there conceded in argu- 
ment that, ‘‘when the principal in a bond, or other person not 
acting as the agent of the creditor, fraudulently procures the 
names of sureties to a bond, and the creditor takes the bond and 
loans his money, without any knowledge of the fraud practiced 
on the sureties, he cannot be made to suffer by such fraud. Their 
remedy is against the party who defrauded them, and not against 
the creditor ;”” and the judgment of the trial court was reversed, 
because of failure to recognize the validity of the defense that the 
defendant’s signature was procured by the fraud and forgery of 
the agent of the county. 

Linn County and State to use, etc., vs. Farris (52 Mo. 75), 
gives full recognition to the doctrine of the conditional delivery 
of a bond by one co-obligor to another, and of the invalidity of 
such delivery when violative of previously imposed conditions. 
From the meager statement it does not appear whether or not the 
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officer who received the bond was cognizant of the facts afterward 
relied on as a defense. There, however, the name of one of the 
apparent sureties was forged ; but in the line of remark pursued 
in the opinion, no particular stress is laid on the forgery, only so 
far as its existence showed a failure of compliance with antece- 
dent requirements ; and the decision is altogether based on the 
idea, that in consequence of the terms imposed by the surety not 
having met with performance, no valid execution of the bond had 
occurred, although, curiously enough, a remark of similar import 
to that already quoted from Gasconade County vs. Saunders, is 
indulged in. Now, if these episodal observations assert the true 
rule in relation to the rights of an ordinary creditor, who is not 
aware of, nor a participant in the fraud practiced by the princi- 
pal on his surety, would it not seem to follow that a like rule 
should prevail where, under similar circumstances, the officer ap- 
pointed for that purpose is the recipient of either an official bond, 
or of one for the direct payment of money? May it not be asked 
with much pertinence, wherein the attitude of the county or State 
differs from that of a private individual in this regard, and may 
not those who assert the existence of an altitudinal difference in 
this respect, be called on to establish by something more than 
mere assertion, why the creditor should not ‘‘be made to suffer 
by such fraud,” on the one hand, while the county or State zs 
‘‘made to suffer,’ on the other? 

In Ayers vs. Milroy, (53 Mo., 516,) a division of opinion oc- 
curred as to the method pursued in the discussion of that case, the 
majority opinion proceeding on the theory of conditional delivery 
to a co-obligor, while that of the minority concurs in the result 
upon the peculiar facts. There the suit was on a non-negotiable 
note, signed by the surety on the express condition, which was not 
complied with by the principal, that he would obtain the signature 
of another surety before delivering the note to the creditor. And 
it was held that these facts constituted a valid defense, and that 
the same rule was applicable to all instruments non-negotiable, 
whether notes or bonds. The conclusion reached was a correct 
one, whatever may be thought of the reasons on which it was 
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based, for it was conceded throughout the whole case that the 
plaintiff was apprised of the condition on which the surety was to 
be bound. Knowing this, the plaintiff acted in bad faith in his 
acceptance of the note, and therefore should have been denied a 
recovery on that ground alone, regardless of other considerations ; 
and this last ground was the one which induced the concurrence 
of those who, disapproving of the reasoning employed, joined in 
the approval of the result. In both of the two preceding deci- 
sions it will be observed that the sole basis of the ruling is a lack 
of power in the co-obligor to make the delivery of the instrument 
in question. Other authorities relied on by defendant as sustain- 
ing the action of the court below will now be noticed, including ~ 
those on which the cases just cited were based. 

Pawling vs. United States, (4 Cranch, 219,) is to the effect 
that if a surety signs an official bond, and delivers it to his prin- 
cipal, on condition that others, whose names were inserted in the 
body of the bond, should also sign it, that this delivery of the 
bond only made it an escrow, and if the requisite signatures were 
not obtained, that the surety was not bound. 

In Duncan vs. United States, (7 Pet. 435,) the bond also lacked 
completeness in a similar manner. It does not appear whether 
there was any defect or irregularity in the bond in suit in the 
case of the United States vs. Leffler, (11 Pet. 86,) and the only 
point considered was, as to the competency of certain witnesses 
respecting the conditional execution of the bond. The circum- 
stances under which the evidence was held competent are not set 
forth ; and in all probability the facts were like those of Pawling 
vs. United States, spra, and it was controlled by that decision. 

Seeley vs. People, (27 Ill. 178,) holds that where a party 
signs his name to a bond as co-surety with another, and such 
other’s signature had been forged, the surety, supposing the sig- 
nature to be genuine, will not be liable, but the case also, argu- 
endo,,condemns in pointed terms the doctrine which it is cited as 
upholding, and evidently proceeds upon the theory that to the 
surety not the slightest negligence was attributable. 

In Leaf vs. Gibbs, (4 C. & P., 466,) the surety was to sign 
upon condition that his mother should do the same, but she re- 
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fused, and as the plaintiffs were informed of the terms on which 
the son’s signature was obtained, he was held not liable, unless, 
knowing the facts, he had waived the objection. 

Perry vs. Patterson, (5 Humph. 133,) was in its salient fea- 
tures similar to the one just mentioned. A compromise was ef- 
fected between a debtor and the attorney of his creditor, whereby 
it was agreed that two sureties should sign a note with the debtor, 
and that this note when signed by sureties who were named and 
agreed to be received, should be accepted, and operate as a stay 
for twelve months of the judgment, for the amount of which 
the note was to be given. A blank note was accordingly pre- 
pared with three seals, which was signed by one of the sureties, 
on condition that the other intended surety should sign also. 
This the latter refused, but the attorney to whom the note had 
been delivered by the principal, never received the note in pay- 
ment of the judgment, as he still insisted on having the two sure- 
ties, as per agreement. And besides, the note was not delivered 
to the attorney in execution of the agreement, ‘‘ but merely lodged 
with him, till such time as the surety could be induced to sign it.” 
So that the note was incomplete; it was never delivered ; and 
the attorney with whom it was ‘‘ merely lodged ” knew all about 
the attending facts. The head-note of this decision is inaccu- 
rate and well calculated to mislead ; there was no “ ignorance of 
the creditor’? of the circumstances, unless the knowledge of the 
attorney is to be deemed the ignorance of his employer. The re- 
marks, therefore, as to the effect of the creditor’s ignorance are 
wholly outside of the case, since the proof shows nothing of the 
sort. 

Carter vs. McClintock, (29 Mo. 464, ) simply declares that no 
delivery of a note occurs where the payee surreptitiously ob- 
tains possession thereof, and that he cannot maintain an action 
thereon. 

Pidcock vs. Bishop, (3 Barn. and Cress. 605,) holds merely 
that where a creditor and his debtor have made a secret arrange- 
ment which, without the knowledge of the surety, increased his 
responsibility, this was a fraudulent concealment, of which the 
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creditor could not take advantage, and accomplished the surety’s 
exoneration. 

The gist of the decision in Lloyd vs. Howard (1 Eng. L. and 
Eq. 227,) is, that if a bill of exchange be delivered by A. to B. 
for a specific purpose, which the latter does not accomplish, but 
retains the bill till overdue, and then delivers it to C. without 
value, C. is not a bona fide holder, and cannot maintain an ac- 
tion against A, as anindorser. Palmer vs. Richards, in the same 
volume 529, was based on a different state of facts. The bill 
was indorsed by A. in order to have it discounted and delivered to 
B. for that purpose, who applied it to his own purposes, by de- 
positing it prior to maturity as a security for money advanced, 
and held that the indorsement of A. bound him. 

Aude vs. Dixon (5 Eng. L. and Eq., 512,) seems to establish 
that if a blank in a negotiable note be (contrary to a previous 
stipulation with a surety, that another surety shall sign, before 
delivery, ) filled with the name of the party as payee who advances 
the money on it, the surety is not bound. The note there, how- 
ever, would appear to have been incomplete, as a blank space was 
left where the intended surety was to sign. But if this circum- 
stance was not taken into account, the decision is clearly contrary 
to the decisions of this court, and of other American tribunals. 
(1 Pars. N. & B. 111 and cases cit.) 

10 Jur. N. 8. is not accessible, but if we may rely on a re- 
port of the case of Swan vs. N. B. Australasian Co., (Id. 102,) 
the facts were substantially these: A. was induced by his broker 
to send him blank forms of transfer, which the broker filled up 
with numbers and descriptions of shares different from those of 
the company intended by A., being shares in the defendant’s com- 
pany, and by means of a duplicate key, which he had procured to 
be made without the knowledge of A., obtained certificates from 
a box of A’s. necessary to perfect the transfers and also forged 
the names of the attesting witnesses, and it was held in an action 
against the company for damages, and for a mandamus to restore 
the plaintiff’s name to the registry; that the acts of the plain- 
tiff were not such as estopped him from showing that the deed of 
transfer was a forgery. 
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In short, the ruling goes only so far as to assert that the com- 
bined acts of larceny and forgery on the part of the agent did 
not estop the plaintiff from the assertions of his rights ; and it 
would have been strange, indeed, had the ruling been otherwise, 
since it is plain to see that merely trusting blank forms of trans- 
fer to the agent did not enable him to perpetrate a fraud upon a 
third party, but in addition thereto it required a contemporane- 
ous conjunction of two crimes in order to the fraud’s consum- 
mation. 

In Preston vs. Hall: (23 Grat. 600,) the bond was incomplete 
on its face, lacking the name of the payee, and the single point 
decided was that parol authority would not authorize any one to 
fill the blank thus left in the absence of the principal. 

Johnson vs. Baker (4 B. & Ald. 440) shows the instrument— 
@ composition deed—to have been incomplete when delivered to 
one of the creditors to procure the signatures of the others there- 
in named. 

Fletcher vs. Austin (11 Vt., 447,) discusses the point of 
delivery, but there the bond displayed its own incompleteness in 
the lack of signatures corresponding with the names inserted in 
its body, and there the court expressly says: ‘‘ If a bond contains 
the names of other obligors, and is delivered without the signa- 
tures of all, the obligee must inquire whether those who have 
signed, consent to its being delivered without the signatures of 
the others.”” Now, if the duty of inquiry on the part of the 
obligee has its origin in palpable omissions in the bond, would it 
not seem to follow with conclusiveness, that no inquiry is requi- 
site where no defect exists. 

The bond mentioned in State Bank vs. Evans (3 Greene, [N. J.] 
155), was incomplete, in that it lacked the signature of Olden, 
one of the named obligors. 

In Lovett vs. Adams (3 Wend. 380,) the only point in judg- 
ment was the propriety of the rejection of two co-obligors as 
witnesses ; but the occasion was improved to the discussion of 
other points. Besides, the report of the case clearly shows that 
nine sureties signed a bond for the payment of a certain sum of 
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money, and sent the bond to be delivered to the plaintiff on con- 
dition that previously arranged terms were complied with, where- 
by such sureties would be indemnified against the risks incident to 
their suretyship. The plaintiffs refused acceptance of these 
terms, and subsequently, by a new and different arrangement, en- 
tered into with five of the obligors (without the knowledge or 
consent of the remaining four) accepted the bond and then 
brought suit, not against the five who had, but against the four 
who had not, consented to such an arangement. 

In Bronson vs. Noyes, (7 Wend. 188,) the sheriff, the recipient 
of the bond, was cognizant of the conditions upon which the sur- 
ety signed, and in effect promised that those conditions should 
either meet with compliance or else other bail should be procured. 

In Herdman vs. Bratten (2 Harrington, 396), the bond was 
plainly incomplete. That case was decided, however, on another 
point—the alteration of the bond by the erasure of certain names 
which were in the body of the bond, at the time of the signing 
in question occurred ; and, moreover, the sheriff, to whom the 
replevin bond was executed, was apprised of the express condition 
on which the surety signed, and afterwards, it seems, erased the 
names of those whose signatures he was to procure. 

In Bibb vs. Reid (3 Ala. 88,) the administration bond was 
lacking in nothing, and it was held that it was capable of deliv- 
ery to a co-obligor as an escrow, and was invalid unless on per- 
formance of conditions ; and some of the same authorities already 
examined were cited in support of the position. 

The People vs. Bostwick (82 N. Y. 445,) is based on a por- 
tion of the authorities heretofore noticed. There was no infirm- 
ity patent on the faée of the bond, and the case was discussed 
on the theory, both of the delivery of the bond to a co-obligor 
as an escrow, to await the fulfilment of prior requirements, and 
on that of estoppel, and the conclusion reached favoring the for- 
mer view and relying on it, and opposed to the latter. 

A result diametrically opposite to the one just announced, has 
been reached in Indiana, in which after an exhaustive examina- 
tion and discussion of the authorities, it is held not only that one 





| 
| 
i 
{ 





224 JEFFERSON CITY. 





State to usé v. Potter. 





surety is incapable of delivering a bond or other instrument of 
like nature to his co-obligor, as an escrow, but that the surety 
was bound regardless of the giving or disobedience of secret 
instructions, if the instrument was perfect on its face, and the 
co-obligor clothed thereby with apparent authority to deliver 
it. And the case of Pepper vs. State (22 Ind. 399,) has been 
expressly overruled in Pepper vs. State, (31 Ind.,) when the 
cause came the second time before the Supreme Court. Similar 
rulings had been also made in Deardorff vs. Foreman (24 Ind. 
881; Blackwell vs. State, 26 Ind. 204, and Webb vs. Baird, 27 
Ind. 368). 

Bagot vs. State (83 Ind. 262,) does not militate against 
these rulings, though the case is very loosely and obscurely re- 
ported, and a great deal of unnecessary matter introduced. 
The substance of the case and of the point in judgment is this: 
that parol authority is insufficient to authorize one having no con- 
nection with an official bond to sign the name of a third person 
to such bond, unless the signing take place in the presence of him 
giving the verbal authority. The opinion was delivered by Fra- 
ser, J., who was on the bench with Ray and Gregory, JJ., when 
all the cases subsequent to Pepper vs. State were decided, and 
who had delivered an emphatic opinion on petition for rehearing 
in State vs. Pepper, in which he explicitly concurred with his as- 
sociates in upholding the doctrine announced by them in 24, 26 
and 27, Ind. supra, and who were still his associates when Bagot 
vs. State was decided. Under these circumstances, the assump- 
tion is a very bold one, that the Judge who delivered the decision 
in the case last cited, or those who concurred with him therein, 
intended to announce any doctrine variang from their prior con- 
clusions. The rule thus enunciated is this : “ that where the surety 
places the instrument, perfect upon its face, in the hands of the 
proper person to pass it to the obligee, the law justly holds that 
the apparent authority with which the surety has clothed him 
shall be regarded as the real authority ; and as the condition im- 
posed upon the delivery was unknown to the obligee, therefore, 
the benefit of such condition shall not avail the surety.” 
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And, to use the language of Fraser, J., in delivering the opin- 
ion of the court on motion for re-argument in State vs. Pepper, 
‘‘ the subject had been examined by all the judges in consultation 
to the extent of a critical inspection (toa considerable extent 
repeated) of the cases cited, and of those referred to by all 
other courts, as supporting the ruling of this court in this cause 
when formerly here. The result has been, not only a clear con- 
viction on the part of the whole bench, as expressed in the opin- 
ions in this and the Deardorff case, but also a wonder how, upon 
a thorough examination of the subject, any other conclusion 
could be arrived at. 

It has doubtless been observed, that in nearly all the cases re- 
lied on by defendant, of which I have given the gist, the judicial 
utterances were mere obiter dicta, or else there was something 
apparent on the face of the bond evincing incompletion, or some 
attendant circumstances showing knowledge or its equivalent, on 
the part of the recipient of the bond, or other instrument, that 
its delivery was not to occur, except other signatures were first 
obtained, or other antecedent acts done of equal importance. 

This is true of every case instanced from other States, except 
that of People vs. Bostwick, and Bibb vs. Reid, sara, the latter 
of which discusses only, and very briefly, the question of condi- 
tional delivery by one co-obligor to another; and that is the 
ground whereon the decision in People vs. Bostwick is chiefly 
based; and our own adjudications, as above seen, are exclusively 
based on that ground. 

Did we care to press the point, it might not, perhaps, in a 
manner at all consonant with rudimentary definitions, be easy to 
explain how an instrument could be deemed an escrow unless de- 
livered as such to a third person ; nor how, if an escrow, it could 
be incomplete. But we are content to waive the point, since it is 
not plainly necessary to the proper disposal of this case, being 
desirous of placing that case on broader grounds than those inci- 
dent to a narrow technicality. 

An estoppel zm pais is said to arise when an act is done or 
statement made by a party, which cannot be contradicted with- 
15—vOL. LXIII. 
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out fraud on his part, and injury to others, whose conduct has 
been influenced by the act or admission. (Lickbarrow vs. Mason, 
2 T. R. 63, 70.) Here the surety who defends. this action, had 
invested the principal with an apparent authority to deliver the 
bond ; and there was nothing on the face of the bond, or in any 
of the attending circumstances, to apprise the official who accepted 
it, that there was any secret agreement which should preclude 
the acceptance of the bond. And the surety is alone in fault in 
the matter, as, but for his unwarranted. trust in Turley, the latter 
would never have had it in his power to occasion the loss which 
the beneficiaries of this bond must suffer, if the defense made by 
the surety is successful. 

Surely then a more opportune application of the language of 
Lord Holt in Hern vs. Nichols (1 Salk. 289), could not occur, 
than to the case before us, that ‘‘ seeing that somebody must 
be @ loser by this decett, it is more reason that he that em- 
ploys and puts trust and confidence in the deceiver, should 
be a loser than a stranger.” 

If the doctrine of estoppel would not apply here, might not the 
significant query well be asked; to what state of facts would it 
apply ? 

Now, the rule is well settled, that if I stand by, and, without 
objection, see another dispose of my property, I cannot be after- 
ward heard to assert ownership in it; and, this, in accordance 
with the maxim: ‘* That he who did not speak when he should have 
spoken, shall not be heard, now that he should be silent.” 

In such instances the question of power to make the sale and 
pass the title is one not worthy of a moment’s consideration. The 
only proper inquiry is; Did I, by my silence, give the purchaser 
reason to infer that his vendor had the right to dispose of the 
property? If so, then, upon every principle of fair dealing, the 
true basis of such estoppels, I am estopped to assert anything to 
the contrary of what my silence might naturally be inferred to in- 
dicate, and the hypothetical case is by no means stronger than 
the real one under discussion. For the officer to whom was com- 
mitted the duty of taking the bond had literally conformed to 
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that duty, by the acceptance of an instrument perfect in every par- 

ticular, and emanating from the proper custody ; and he had, 

therefore, the right to infer, and it was the defendant’s conduct 

which gave origin to this reasonable inference, that the delivery 

of the bond was in conformity to the usual course of such trans- 
actions. 

A stronger case of estoppel could not well be intel than 
this, where a surety, after standing by for years, and allowing 
the patrimony of orphans to be squandered, now steps in at this 
late day, and asserts that, owing to a hitherto undisclosed arrange- 
ment, he, although apparently bound for any default of his pein: 
cipal, was not in fact bound. 

This subject of estoppels, and under what circumstances they 
arise, considered with reference to bonds, has recently unjergone 
discussion in the national Supreme Court, and the same result has 
been reached as above, and the ruling made in Pawling vs. United 
States, which is the basis of all subsequent kindred decisions in 
this country, is explained on grounds entirely satisfactory, and 
similar to those already adverted to. (Dair vs. United States, 
16 Wal. 1.) 

To the same effect are exhaustive and elaborate discussions in 
Virginia and Maine. (State vs. Peck, 53 Me. 284; Nash vs. 
Fugate, 24 Grat. 202. ) 

But there are other elements which also enter into a proper 
consideration of this cause, and which, on that account, shonld 
not be ignored. Are not sureties sufficiently solicitous about es- 
caping from what they regarded, when signing, as remotely con- 
tingent possibilities, without opening new avenues to facilitate 
their eager escape ? 

And would it not be acting in flagrant violation of one of the 
most familiar rules of evidence, and of the very spirit of the law 
itself, to permit formally executed securities to be annulled by 
testimony of some contemporaneous parol agreement? If, under 
ordinary circumstances, such testimony would be objectionable 
would it not be doubly obnoxious in cases like this one, where the 
agreement is kept sedulously concealed from the other contracting 


party ? 
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But one answer—an emphatic affirmative—can be returned to 
these questions. 

Again, it concerns the State, that the heritage of the helpless, 
confided to the protection of her courts, should not suffer detri- 
ment. The consequences would be fraught with disaster, and it 
would be subversive of the plainest dictates of public policy if 
sureties in such cases were permitted, by means of some “ jl]. 
remembered conversation,” or some occult understanding, never 
disclosed but under the shadow of impending loss, to escape lia- 
bilities which their own solemn deed and recorded specialty an- 
nounces them to have incurred. 

These reasons appear to us conclusive that the following decla- 
ration of law asked by plaintiff should have been given : 

‘¢Although the court may believe from the evidence that the 
defendant, Jabez H. Potter, may, at the time of his signing the 
bond sued on, have had the agreement with James M. Turley, 
the principal in said bond, that said Turley was not to file said 
bond, or deliver the same, until Wm. E. Bothwick also executed 
said bond as surety ; yet, if said bond was afterwards, in viola- 
tion of said agreement, filed by said Turley in the county court 
of Pettis county, Missouri, and was approved by said court, and 
said bond was, when so filed and approved, complete and regular 
upon its face, and the officers of said court had no notice of said 
agreement between said Turley and said Potter, then such agree- 
ment constitutes no defense to this suit, and the court must find 
for the plaintiff,’ and that the one of a contrary effect should have 
been refused. In so far as our former decisions ate in opposition 
to this view they are overruled. 

Judgment reversed and cause remanded. Judges Napton and 
Hough concur. Judge Wagner absent. 
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Fist NationaL Bank oF Kansas City, Appellant, vs. PeTer 
ARNOLDIA, Respondent. 


1. Special tax bill—Work included inand not embraced in contract—Effect of 
on bill.—The fact that a special tax bill is made to include work done by 
one who has no contract therefor with the city, does not invalidate the whole 
bill and prevent all recovery thereon. (See Neenan vs. Smith, 60 Mo. 292). 


Appeal from Special Law §& Equity Court of Jackson Co. 


Tomlinson & Ross, for Appellant, cited: Neenan vs. Smith, 
60 Mo. 292. 


Jenkins § Twitchell, for Respondent, cited: Creighton vs. 
Monson, 27 Cal. 613. 


SHERWOOD, Judge, delivered the opinion of the court. 


Action on special tax bill. The plaintiff is the assignee of one 
Landy, to whom the tax bill was delivered by the city engineer, 
who it seems included in the bill, work done by one Corrigan, 
under the mistaken idea that he had made a contract with the city 
for the performance of the work. Landy it appears paid Corrigan 
for the work he had done, and having made a contract with the 
city, completed the work already begun by Corrigan, and received 
a tax bill for the full amount of the work done, inclusive of that 
performed by Corrigan. The court below held that this action on 
the part of the engineer, invalidated the whole bill and precluded 
any recovery whatever on the part of the plaintiff. 

This was an erroneous view of the matter as ruled by us in 
Neenan vs. Smith (60 Mo. 292). Judgment reversed and cause 
remanded ; Judge Hough not sitting. The other judges concur. 
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H. M. Vai, Respondent, vs. Paomic Ramroap, Appellant. 


Damages— Freezing of fruit trees on railroad—Delay and exposure— Witness— 
Testimony not an opinion, when.—Where fruit trees, shipped on a railroad, 
were frozen while en route, the freezing was held to be the act of God, for 
which the company was not liable, unless caused by unnecessary delay in trans. 
porting them, or their careless exposure to the cold, and the burden was held 
to be on the owner to show such careless exposure. And if frozen while re- 
maining in the cars at the terminus of the route, instead of being placed inthe 
warehouse, the company was not held reponsible on that account ifthe ears 
afforded a better shelter than the warehouse. 

In such an action testimony of a witness, that if shipped as promised, the trees 
“ would have gone through all right,” was held not objectionable as being a 
mere opinion of the witness. 


Appeal from Jackson Circuit Court, 


J. M. Litton & Ewing, with Smith §& Pope, for Appel- 
lant, cited: Winters vs. Hann. & St. Jo. R. R. Co., 39 Mo. 468 
(latter part of opinion) ; Sparr & Green vs. Wellman, 11 Mo. 
230; Nemark vs. Liverpool & London Fire und Life Ins. Co. , 30 
Mo. 160. 


Tichenor §& Warner, for Respondent, cited: Hill vs. Sturgeon, 
28 Mo. 323; Wolf vs. The Am. Exp. Co., 43 Mo. 421; Mor- 
risey vs. Wiggins Ferry Co., 43 Mo. 385. 


Waener, Judge, delivered the opinion of the court. 


This was an action to recover damages from the defendant on 
account of the loss, by freezing, of certain trees, which, it was 
alleged, occurred by reason of defendant’s negligence and delay 
in not transporting them as it was its duty to do. 

The evidence,tended to show that defendant received one thou- 
sand peach trees and fourteen pear trees at Lee’s Summit, to be 
shipped to plaintiff at Independence, a distance of from twelve to 
fourteen miles. They were loaded on defendant’s cars on Friday 
in the afternoon, and there were three freight trains per day, one 
at 10 A. M., one at 5.33 p. M., and one at 9 Pp. M., passing Lee’s 
Summit to Independence. The trees did not reach this last place 
until the night of Saturday, and they laid in the cars until Mon- 
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day, when they were delivered to the plaintiff in a frozen con- 
dition. 

Defendant’s agent was requested to send the trees forward the 
same evening on which he received them, and there were two 
freight trains which went westward on the same evening after the 
trees were put upon the cars. Plaintiff was present at the depot 
at Independence, waiting to receive his trees on Friday evening, 
and on Saturday morning and evening, and did not leave till after 
dark. The trees arrived that evening after he left, but he was 
not notified and did not get them till the next Monday morning 
Friday was pleasant, and it began to turn cold on Saturday after- 
noon, and Saturday night and Sunday were cold, and the weather 
was freezing. ~ 

The trial was before the court and a jury, and the court refused 
to allow anything as damages, except the market value of the 
trees. There was a verdict for the plaintiff. 

For the plaintiff the court gave two instructions : 

The substance of the first was, that if the jury found from the 
evidence that the trees were delayed in their delivery, and that such 
delay was unnecessary, then they should find for the plaintiff, 
providing they believe from the evidence, that because of such 
delay the trees were frozen, and by such freezing they were dam- 
aged or killed. 

The second instruction declared that, although the jury might 
believe from the evidence that the delay, if any, in forwarding 
the trees to plaintiff, was occasioned in whole or in part by a lack 
of proper or sufficient appliances for transportation on the part of 
the defendant, yet that furnished no excuse for the delay. 

For the defendant the court instructed the jury, that if they 
believed from the evidence that the trees in question were trans- 
ported in a reasonable time, or were frozen within what would 
have been a reasonable time, for transporting the same from 
Lee’s Summit to Independence, and that the agents and servants 
of defendant, during such reasonable time, had placed and kept 
the same in a sound, good, close box car, which was kept closed 
and fastened, and that the trees were in the box car when they 
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were frozen, and such freezing took place before their arrival at 
Independence, then the finding should be for the defendant. 

There was a further instruction, that if the jury believed from 
the evidence that the trees in question were frozen and injured 
after they arrived at Independence, and that there was no care- 
less exposure to cold of the trees by the defendant, after their 
arrival, then the finding should be for the defendant. 

The court gave three declarations of its own motion. The 
first told the jury that in determining the question as to whether 
there was or was not an unnecessary and unreasonable delay in 
the transportation of the trees by the defendant, the jury should 
take into consideration the nature of the freight to be transported, 
and the reasons, if any, for the delay, if a delay occurred, and all 
the facts and circumstances in relation thereto; 2d, that if the 
jury believed from the evidence that the defendant left the trees 
in the car in which they were transported from Lee’s Summit at 
the depot in Independence, and if they further believed that such 
car was a more suitable place to protect the trees from the cold, 
than to have unloaded and deposited them in the warehouse 
at the depot ; and that the injury to the trees occurred after their 
arrival at the depot at Independence, while so remaining in the 
car, then, for such injury, the defendant was not liable ; 3d, 
that if the jury believed from the evidence that the trees in ques- 
tion were injured and killed by being frozen while in the custody 
of the defendant, at any time after their receipt, and before their 
arrival at Independence, such freezing was an act of God, for 
which the defendant was not liable, unless it was found that the 
freezing was caused by the unnecessary delay of defendant in 
transporting the trees, or by the negligent or careless exposure of 
them to the cold, and the burden of proof was on the plaintiff to 
show such careless or negligent exp: sure. 

The instructions taken together are unobjectionable, and clearly 
define the rights, limits and responsibilities of the defendant as a 
common carrier. From the law as thus laid down, it is evident 
that the jury must have found that there was unnecessary and un- 
reasonable delay in transporting the trees, and that, if that delay 
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had not occurred, the trees would not have been frozen; that 
the injury was not occasioned by the act of God, but by the care- 
lessness and remissness of the carrier. 

The counsel for the appellant now concede in this court, 
that the case was fairly tried, but they ask for a reversal 
on the ground that the court admitted illegal testimony. That 
testimony is found in the deposition of Mr. Johnson, who 
delivered the trees at the depot to be shipped, and is that: 
‘‘if they had been shipped that evening as promised by the 
freight agent, they would have gone through all right.” It 
is now contended that this was a mere opinion of the witness, 
which he had no right to give, and therefore the case should be 
reversed. It is true that, ordinarily, the opinions of witnesses are 
not admissille in evidence. But the evidence objected to can 
hardly, with propriety, be called an opinion. It was more in the 
nature of testifying to a fact. 

The whole case shows that on the evening on which the 
trees were delivered, it was warm and pleasant. The witness 
says that the agent promised to send them forward that evening, 
and as the distance was only twelve or fourteen miles, it was a 
fact which might well be asserted, that if the promise had been 
complied with the trees would not have been frozen. This ob- 
jection is too immaterial and unsubstantial to reverse a ease which 
was otherwise well and fairly tried. 

Judgment affirmed. All the judges concur, except Judge 
Hough. 





Cartes Hamiiton, Respondent, vs. R. O. Boaexss, Appellant. 


1. Limitation— Adverse possession—Color of titl—Trespass.— Possession, to 
avail wonder the statute of limitations, must be under color of title. .A mere 
trespasser can never acquire title beyond his actual occupancy, by any length 
of possession. 

2. Land and land titles—Color of title, how given—Deed—Parol agreement— 
Description of land—Defect in title of grantor.—Color of title may be by deed 
or some instrument of wriing operating as an equitable transfer, or it may 
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originate in a parol agreement, where actual and not constructive occupancy 
is claimed. Whiere color is given by deed, it must designate clearly the land 
conveyed, and no defect in the title of the grantor will affect its admissibility, 

. Land and land titles—Sheriff’s deed—Seal—Equity—Record—Deseription— 
Recilals— Nolice— Adverse possession.—A sheriffs deed without seal is a nul- 
lity, and improperly recorded, and does not amount to a transfer of title in 
equity; but such a deed may give color of title to one claiming by adverse 
possession. And where a subsequent deed from the grantee therein, having 
a seal and duly recorded, describes the land and recites the judgment and exe. 
cution, and the sale and sheriff’s deed, the record of the second deed is con- 
structive notice of the sheriff’s deed, and of the adverse possession. 

. Limitations, statute of—Absence caused by military order.—Absence from 
land, oceasioned by the order of a military power which the party cannot re- 
sist, will interrupt the running of the statute of limitations. 

5. Adverse possession—A subordinale one may be converted into.—That a posses- 
sion not adverse to a title, but held in subordination to it, may be converted 
into an adverse possession, is well established. 

6. Adverse possession obtained through fiduciary relation—Change from friendly 
to adverse possession— Owner must be notified of. —Where title is claimed un- 
der an adverse possession, originally obtained through a fiduciary relation ex- 
isting between the tenant and owner of the land, the change in the posses- 
sion from a friendly to an adverse one, must, in some way, be brought to the 
knowledge of the real owner. 

7. Practice, Supreme Court—Trial by court—Finding as to facts incontroverti- 
ble.-—On appeal from a case at law submitted to the court for trial, the facts 
on which the judgment is based must be taken to be as found. 


Appeal from Jackson County Circuit Court. 


Gage & Ladd, for Appellant. 


I. The instrument from the sheriff to Wilson, being without 
seal, was inoperative at law ; and it could convey no other than a 
legal title. Hence, its record imparted no notice. (Wagn Stat. 
277, § 24; Keach vs. Konig, 55 Mo. 453 ; Moreau vs. Detche- 
mendy, 18 Mo. 522 ; Allen vs. Moss, 27 Mo. 354; Moreau vs. 
Branham, 27 Mo. $51; Ware vs. Johnson, 55 Mo. 500.) 

If the appellant cannot be charged with notice of the sheriff’s 
deed, then the record of the deed from Wilson to Hamilton would 
affect no one with notice, such deed’ not being in the line of the 
title. 

IT. Admitting that the deed from Wilson to Hamilton did con- 
stit#t@ color of title, his adverse possession under it was not such 
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as to give him the title. Such possession must be adverse to the 
true owner, and not subservient to him ; and when one entering 
under the rightful owner wishes to change the character of his 
possession from a friendly to a hostile one, he must bring notice 
of such change directly to the owner. And the adverse holding 
does not begin till then. (Zeller’s Lessee vs. Eckert, 4 How. 
289; Willison vs. Watkins, 3 Pet. 43; Rigg vs. Cook, 4 Gilm. 
851; Genin vs. Ingersoll, 2 W. Va. 558; Clarke vs. McClure, 
10 Grat. 305; Kirk vs. Smith, 9 Wheat. 288; Tyl. Ej. 876; 
Ang. Lim. § 384.) 

Respondent’s possession did not become adverse from the time 
of recording the deed from Wilson. That was at best construct- 
ive notice, and was insufficient. (Morey vs. Staley, 54 Mo. 422.) 

Even if plaintiffs possession did become adverse in 1855, he 
has not shown ten years’ continuous possession from that time. 
In September, 1863, he left, in pursuance of Gen. Ewing’s or- 
der, and neither he nor any one else for him, ever resumed pos- 
session. But admitting that some one went on for him in 1866, 
the continuity of his possession was broken by a lapse of two or 
three years; and such continuity the law insists on as indis- 
pensable to a successful attempt, on the part of a squatter by 
simple possession, to nullify and destroy the title of the real 
owner. 

There is no evidence of an abandonment of his property by 
Hugh Hamilton. The evidence shows the contrary. Plaintiff 
himself testified that he was, at the time of the execution sale, 
holding under and for his son, and by his son’s consent. The 
son had left it in charge of a tenant, and plaintiff says, that, 
up to the time of the sale, he attended to tax paying for 
his son. The mere fact that Hugh had gone away, not expecting 
to return, amounts to nothing. -He could not very well take his 
land with him. 

Adniitting that plaintiff had held adverse possession of a part 
for ten years, that was only twelve or fourteen acres. The re- 
mainder of lot 5 was never cultivated or inclosed, and no part 
whatever of lot 4. He had held such possession as the law 
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requires, of the twelve acres, under color of title which would 
extend his constructive possession. And his possession would 
not, even by construction, cover any part of lot 4; that was a 
separate tract, wholly distinct from lot 5, a legal subdivision of 
itself. 

III. Wilson’s deed to plaintiff was a simple quit-claim of the 
interest derived by the sheriffs deed of March 1853, which was 
nothing. And when he afterwards obtained from Sheriff Briant 
a deed to the property, he was, or would have been, if appellant’s 
title had not intervened, the owner of the property. The rights 
acquired by Wilson, by virtue of the deed of 1871, did not inure 
to the benefit of this respondent. (Butcher vs. Rogers, 60 Mo. 
138.) And on the case, as the respondent made it himself, Wil- 
son was the owner of the property, and respondent ought to have 
been turned out of court. He showed an outstanding title in 
Wilson. 

IV. The appellant is a purchaser of this land for value, and 
has occupied it when there were no indications of the occupancy 
of any portion of it, with no knowledge or suspicion of any claim 
in Wilson or the respondent, and has made valuable improve- 


ments. 
A. Comingo, for Respondent. 


I. The sheriff’s deed to Wilson, although without seal, and 
Wilson’s deed to the plaintiff below, were properly admitted. They 
show color of title. 

II. The deed from the sheriff to Wilson was recorded October 
Tth, 1853 ; that from Wilson to plaintiff the 13th of April, 1855, 
the former twenty, the latter eighteen years, before it was offered 
in evidence, and plaintiff had claimed and enjoyed the land from 
the date of the sale by the sheriff, the 6th of October, 1852. 
Hence, these instruments were properly admitted in evidence for 
the purpose of showing color of title and also notice to defendant. 
(Musick vs. Barney, 49 Mo. 458 ; Maupin vs. Emmons, 47 Mo. 
304; Wagn. Stat. p. 596, § 40, construed in connection ‘with 


p- 595, § 85.) 
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III. The court did not err in its declaration of law. The facts 
as found, and as plainly shown by the record, disclose an un- 
questionable color of title, and open, notorious and uninterrupted 
possession, for more than ten years, of a part of the premises, 
claiming the whole adversely to all other claimants. (Tyl. Eject. 
860-863 ; United States vs. Arredondo, 6 Pet. 748; Clark vs. 
Courtney, 5 Pet. 354; LaFombois vs. Jackson, 8 Cow. 589; 
Gittens vs. Lowry, 15 Ga. 336; McCall vs. Neely, 3 Watts. 
72; Jackson vs. Whitbeck, 6 Cow. 632; Ang. Lim. (4 Ed.) 
§§ 404,405; Rannells vs. Rannells, 52 Mo. 108 ; Washb. Real 
Pr. pp. 499, 500 ; Jackson vs. Rightmyer, 16 John. 314 ; Smith 
vs. Lorillard, 10 Id. 338.) 

The fourth and fifth instructions, refused the defendant, de- 
clare in effect that the deeds from the sheriff to Wilson and from 
the latter to plaintiff, are void, and give no color of title. - They 
were properly refused. (See Rannells vs. Rannells, and author- 
ities, supra. ) 

The sixth instruction, refused defendant, declares that plaintiff 
cannot recover any part of lot 4, even conceding that he held a 
portion of lot 5, as claimed—a proposition that cannot be suc- 
cessfully maintained. (Ang. Lim. [4th Ed.] §§ 400, 401, and au- 
thorities cited ; 2 Washb. Real Pr. [2nd Ed.] p.508, § 36 ; Heiser 
vs. Richel, 7 Watts. 35.) 

The ninth instruction was properly refused. It declares that 
plaintiff is not in any event entitled to recover more than he act- 
ually occupied adversely. 

The @leventh instruction, which declares that if plaintiff’s pos- 
session was in the beginning with the consent of and under Hugh - 
Hamilton, the plaintiff must show actual notice of his adverse claim 
‘* brought home ”’ to the latter, and ten years adverse possession 
thereafter, is not warranted by the facts. Hugh Hamilton had 
abandoned his land to his creditors and abandoned his residence 
in the‘State. He felt no concern about his property, as he never 
paid any attention to it after he left the State, and the acts of 
plaintiff appear to have been voluntary or not performed at the 
request of the son. 
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Hugh’s abandonment, the occupation of the land by plaintiff 
after it was sold by the sheriff to Wilson, claiming it as his own 
against all the world, the payment of the taxes, payment of the 
purchase money to Wilson, and the recording of the deed from 
Wilson, are acts that unmistakably indicate plaintiff’s adverse 
claim. (Draper vs. Shoot, 25 Mo. 197; Warfield vs. Lindell, 30 
Mo. 272, and 38 Id. 561.) 

The twelfth instruction declares in effect that if plaintiff quit 
the possession of the premises, in obedience to order No. 11, he 
cannot recover unless there were ten years of adverse possession, 
open, notorious, etc., exclusive of the time they were vacated by 
him in consequence of said order. As this military order was 
imperative, there was a compulsory break of about two and a 
half years in his possession. The instruction was therefore prop- 
erly refused. (Fugate vs. Pierce, 49 Mo. 441; McLaren vs, 
Murphy, 19 Up. Can. 609; Jackson vs. Rightmyer, 16 John. 
314; Smith vs. Lorillard 10 Id. 338; Den vs. Morris, 2 Halst. 


[N. J.] 6.) 
Napton, Judge, delivered the opinion of the court. 


This is an action of ejectment for lots 4 and 5 of the north- 
west quarter of section three, township 44, range 33, in Cass 
County, begun 16th September, 1869. 

The oral testimony in this case, as reported in the bill of ex- 
ceptions, does not explain as clearly as it might have done some 
material facts touching the locality of the land in dispute and its 
partial occupancy subsequent to its abandonment in 1868. 

As far, however, as I have been able to gather the facts from 
rather confused and occasionally contradictory statements of wit- 
nesses, they appear to be about as follows : 

Charles Hamilton, the plaintiff, resided on a farm in Cass 
County, and adjoining it on the south-west, his son Hugh 
owned two lots in the northwest quarter of section 3 (being the 
iand in controversy) called Nos. four and five, containing together 
about one hundred and fifty-nine acres. It does not appear that 
the son ever had any part of these lots inclosed. He left this 
State for California in 1849 and has never returned. 
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At the time Hugh Hamilton left for California, he was largely 
in debt, and according to the testimony of his father had no in- 
tention of returning, but abandoned his property here, which ap- 
parently consisted of several other tracts of land besides the one 
now in dispute, to his creditors. The fact that he left and never 
returned is undisputed. That he abandoned his property here to 
his creditors and never intended to return, is an inference which 
the court below drew from the evidence. 

In 1849, Wilson and Parker obtained a judgment against Hugh 
Hamilton, upon which an execution issued which was levied on the 
lots four and five, and in 1852, on a sale under this execution, 
Wilson, one of the judgment creditors, became the purchaser, 
having previously seen the plaintiff and made an arrangement 
with him to let him have the land on payment of $450, which 
sum was sent by plaintiff to Wilson on the day of the sale. 

The plaintiff at this date had in cultivation twelve or fourteen 
acres, inclosed in the northeast corner of lot five, which inclosure 
seems to have been made originally under a mistake in regard to the 
lines of his farm, it having been made before the farm of plain- 
tiff was surveyed. But whether it was by mistake or through per- 
mission of his son, this occupancy was at all events conceded to 
have been in subordination to his son’s title. 

In 1853 an instrument in writing which purported to be a deed, 
was made by the sheriff of Cass county (Standford) to Wilson, 
the purchaser above referred to, for lots four and five. The 
original paper was lost, but the record of it given in evi- 
dence, upon proof of the loss, showed an instrument without seal 
or scroll, though purporting to be under the hand and seal of the 
sheriff, and acknowledged by him in open court and recorded. 

In June, 1854, Wilson made a deed to the plaintiff in accord- 
ance with the arrangement spoken of by plaintiff as having been 
made before the sale under execution. This deed, in considera- 
tion of $450 acknowledged to have been paid, conveyed all the 
right, title and interest in lots four and five derived from the 
deed executed to him by Standford, the sheriff, on March 23, 
1853. This deed of Wilson’s was recorded on the 13th April, 
1855. 
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After 1852, when the arrangement with Wilson was made and 
the sale under execution occurred, the plaintiff by consent of Wil- 
son was allowed to retain possession of the twelve or fourteen 
acres he had previously inclosed. He, from that time, as he 
states on the trial, claimed the lots four and five as his own. 

It was admitted on the trial, as the record states, ‘‘ that he 
was in possession of the land in controversy under his son Hugh 
at the time of the sale under the execution, and that there was 
no change of possession at the time of the sale or deed from Wil- 
son to plaintiff, nor any surrender and retaking of possession of 
the two lots in controversy under the Wilson deed.” 

In the fall of 1863 the plaintiff left his farm, and to show the 
circumstances under which he left, and the date of his leaving, a 
copy of order No. 11 issued from the headquarters of the mili- 
tary district termed ‘‘ ‘the district of the border,” on August 25, 
1863, was offered and read in evidence. It is only necessary to 
scate here that this order required all persons living in Jackson, 
Cass and Bates counties, and that portion of Vernon included in 
that military district, except those living within one mile of the 
limits of Independence, Hickman’s Mills, Pleasant Hill and Harri- 
sonville, and except those in certain parts of Kaw township 
named, to remove from their places of residence within fifteen 
days from the date of the order. Officers were required to re- 
move to military posts all the grain, hay, &c., found in the fields 
or elsewhere to military posts or to destroy it. This order was 
signed by the Brigadier General by his adjutant. 

The plaintiff not coming within the exceptions was compelled 
to leave his farm, and he did so before the expiration of the fif- 
teen days named as a limit in the order, and he went to Callaway 
county, and thence to St. Louis and New York, and thence to 
California. 

In 1865 it appears that the fence inclosing this twelve acres in 
lot five was not standing. In 1866 a nephew or relative of plain- 
tiff, probably by authority from the plaintiff, lived on the plain- 
tiff’s farm and made use of the grass (timothy), which at that 
date appears to have been the only crop on this twelve or four- 
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teen acres. The taxes on the land in 1867, 1868 and 1869 were 
paid by plaintiff (the receipts for these years were produced on 
the trial), but the plaintiff stated that he paid the taxes from the 
time his son left for California, at first for his son and after 
1852 for himself, but that the receipts previous to the war had 
been lost. 

Meanwhile, in 1860, a judgment was rendered in the circuit 
court of Cass county against Hugh Hamilton for about $573, 
and in 1867 an execution issued on it, under which the land in 
dispute was sold to the defendant, and a deed was made to the 
defendant by the sheriff. This deed was duly executed, was dated 
in 1867, and recorded in that year. 

The defendant, through his tenant, Headley, took possession 
of the land in 1868, built a house on it and inclosed forty or fifty 
acres. It appears that the old fence which embraced the four- 
teen acres in cultivation being down, Berry, who was in posses- - 
sion of the plaintiff's farm, and Headley rebuilt this fence in con- 
junction so as to follow the surveyed lines, thereby leaving Head- 
ley in possession of the disputed twelve or fourteen acres. 

The plaintiff at this time had not returned from California, but 
returned in 1869. The testimony is contradictory as to the date 
of his return, for he states at one time that he returned four years 
before the trial, which would be in 1868, and at another that he 
returned five years before; but as the plaintiff immediately 
claimed the fourteen acres which his agent had allowed Headley 
to inclose, I infer that he did not return till 1869, when this 
ejectment was instituted. 

Upon the trial objections were made to all the deeds offered to 
plaintiff, and exceptions taken to their admission by the court. 

The defendant testified that he bought the land in dispute for 
the consideration named in the deed ($500) from the sheriff and 
in good faith, not knowing that any other person than Hugh 
Hamiltén had any claim to said land. 

A jury having been dispensed with, the court declared the law 
to be as follows : 
16—voL. LXIII. 
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‘¢ If it appears from the evidence that plaintiff was in the act- 
tual possession of a portion of the land described in said petition, 
having such portion actually enclosed and in cultivation on October 
6th, 1852, holding for his son (Hugh Hamilton) the owner thereof ; 
that prior to that time Wilson & Pendelton had recovered a judg- 
ment against said Hugh Hamilton in the circuit court of Cass 
county ; that on the 6th day of October, 1852, under an execu- 
tion on said judgment the sheriff of Cass county sold all the right 
and title of said Hugh Hamilton in and to said land ; that John 
Wilson, one of said firm, became the purchaser thereof, and paid 
the purchase money therefor ; that at the time of said sale, said 
Hugh Hamilton was in embarrassed circumstances and had left the 
State of Missouri intending to abandon his property to the claims 
of his creditors ; that on the day of or prior to said sale it was 


_ agreed between the said Wilson and said plaintiff, that said plain- 


tiff was to have said land if purchased by said Wilson by pay- 
ing him therefor ; that about the time of said sale by said sheriff, 
and in pursuance of said agreement, plaintiff paid said Wilson 
the sum of $453 for said land, and thereafter remained in the 
open, uninterrupted, actual possession of a portion of said land, 
having the same enclosed and in cultivation, claiming title to the 
whole in good faith; that the sheriff of Cass county, on the 7th 
day of October, 1853, in pursuance of said sale under said exe- 
cution, attempted to execute to said Wilson a sheriff’s deed for 
said land, and only failed to do so by neglecting to affix a seal or 
scroll, as a seal to said writing; that said Wilson, in pursuance 
of said agreement with plaintiff, permitted him to remain in the 
possession of said land under claim of title; that said Wilson 
afterwards, on the 12th day of June, 1854, executed to plaintiff 
the deed read in evidence, in pursuance of said agreement, and 
that said deed was recorded in the recorder’s office for Cass county 
on the 13th day of April, 1855, and if the plaintiff from the date 
of the recording of said deed remained in the open, continuous, 
notorious, uninterrupted, adverse and actual possession of said 
portion of said land, having the same enclosed and in cultivation, 
claiming title to the whole of the land described in said last men- 
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tioned deed in good faith, and so continued in such possession of 
said part, having the same enclosed and in cultivation, claiming 
title to the whole in good faith, until some time in the month of 
September, 1863, that he then left the actual possession of such 
involuntarily, without any intention to abandon his possession or 
claim, but: by compulsion by reason of the requirements of said 
military order No. 11 read in evidence, and that plaintiff, by his 
agent, so soon as by the terms of said order or otherwise he was 
permitted so to do, resumed the actual possession of said portion 
of said land so held by plaintiff in possession prior to his removal 
therefrom, still claiming title to the whole in good faith, and that 
he paid the taxes on the whole of said land from the time he 
purchased of said Wilson up to the time of the commencement 
of this suit, then the plaintiff is entitled to recover the whole of 
the land in said petition described, notwithstanding his actual, 
visible possession of said part of said land may not have con- 
tinued for ten years from the time of the recording said deed 
from said Wilson to the plaintiff, provided ten years had elapsed 
from the time of the recording said deed last mentioned, at the 
time said plaintiff so resumed such possession by his agent.” 

Some instructions were given on behalf of defendant at his in- 
stance and several refused, but all the points discussed in the case 
are clearly presented by the instruction of the court, and it is 
deemed unnecessary to copy them. 

The verdict and judgment were for the plaintiff. 

Where titles depend on adverse possession alone, embarrassing 
questions are frequently presented, not so much on account of 
any great contrariety of authority in regard to the law governing 
such cases, as because of the great diversity of shapes which the 
facts of different cases present. It seldom happens that the facts 
of any two cases are alike. To a jury usually belongs the deter- 
mination of the facts, and the province of the court is to declare 
the law applicable to them. When both the facts and the law are 
left to the court, as was done in this case, we must assume the 
facts to be as found by the court, and confine our examination 
to the propriety of the declarations of law based upon the facts 
assumed. 
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One of the principal objections urged to the instruction or de- 
claration of law given by the court in this case, is based on the 
nullity of the sheriffs deed. It is urged that the absence of a 
seal rendered it void—that being void it furnished no color of title, 
and that the subsequent deed from the purch:ser at the sheriff’s 
sale, being based on this deed and reciting it, could convey no 
title and therefore could furnish no color of title to support an 
adverse possession. 

There is no doubt that possession, to avail the possessor under 
the statute of limitations, must be adverse or hostile to the real 
owner, and must be bona fide, taken under what the law terms 
color of title. A mere trespasser can never acquire title by any 
length of possession beyond his actual occupancy. What is a 
color of title has not been very well defined. It may be by deed 
or some instrument of writing operating as an equitable transfer, 
or it may originate in a parol agreement in s case where actual 
and not constructive occupancy is claimed. When it originates by 
a deed or an instrument purporting to bea deed, there has been 
a difference of opinion in regard to the requisites which a deed 
must need which will be allowed to bea color of title. Some 
highly respectable authorities insist that the deed must be at least 
clothed with the requisite formalities—that it must be under seal. 
All agree that it must designate clearly the land conveyed, and 
all agree that any defect in the title of the grantor will not affect 
its admissibility as a color of title. 

The opinion that a deed, defective on its face by reason of ita 
having no seal, or because it discloses or recites facts which show 
its invalidity as a conveyance, is not such a deed as supplies a 
color of title to one who claims merely by adverse possession, is 
maintained by the courts in Louisiana and Kentucky, and occa- 
sionally seems to be the doctrine of some other States. 

In Frique vs. Hopkins (4 Martin, 224), Judge Martin says: 
‘<The correct doctrine we think is this: that if the title under 
which the acquisition is made, be null in itself from defect of form 
or discloses facts which show the person from whom it is acquired 
has no title, it cannot form the basis of this prescription, because 
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the party acquiring must be presumed to know the law, and con- 
sequently wants the animo dominii, which is indispensable in 
cases of thiskind. But when the title is free from these defects 
and the property is not transferred by want of title in the party 
making the transfer, then it forms a good ground for the prescrip- 
tion; or, in other words, the inquiry is whether the error be one 
of fact or of law.” 

This opinion of the eminent jurist in Louisiana was followed 
in Kentucky, in Hoskins vs. Helm (4 Littell, 310). They were 
both based on a maxim which everybody knows to be false in 
fact, though doubtless tending in its practical application to use- 
ful and just ends. The question is as to the guo animo, and 
in arriving at this it would require a large amount of credulity 
to suppose that a grantee in a deed, in taking possession under 
it, perfectly understood the law which regulated its constituent 
parts. 

In Jackson vs. Newton (18 Johns. R., 361), Judge Spencer 
observes : ‘*With respect to the want of seal to the deed when it 
was executed, although that fact has been submitted to a jury, 
who have found in conformity to the opinion of the presiding 
judge, that there was no seal originally to the deed, I must say 
that I should hardly have been of that opinion ; but in the point 
of view we are now considering the case (that was in regard to 
adverse possession under the limitation statute), it is immaterial 
whether the instrument was sealed or not. Had there been a seal 
the title of Newton would have been perfect without a possession, 
and in that light only is it material. In Jackson vs. Wheat we 
decided, upon the authority of several prior cases there referred 
to, that to constitute an adverse possession it was only necessary 
it should have been under claim and color of title.” 

In Dickinson vs. Breedon (30 Ill. 326), it is said by the court 
that ‘“‘ any deed purporting on its face to convey title, no matter 
on whatit may be founded, is color of title,”” and the court re- 
peat the decision made in Parker vs. Walls (27 Ills. 224), 
where it was detertnined that ‘a party claiming color of title 
might avail, in derainging his title, of a deed wanting a seal.” 
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In Burkhalter vs. Edwards (16 Ga. 593), it was held that a sheriff's 
deed, though void because of no execution to support it, was still 
color of title, and in Walls vs. Smith (19 Ga. 8), a fi. fa. against 
the plaintiff's grantor was given in evidence and allowed as color 
of title, and the court declared that ‘‘ color of title was anything 
in writing connected with the title which served to define the ex- 
tent of the claim.” 

In Bogardus vs. Trinity Church (4 Sand. Ch. 738), it was 
observed by the chancellor: ‘*‘ To found the defense of adverse 
possession under aclaim of title, it is wholly immaterial whether 
the claim be made under a deed valid in form or under one want- 
ing in all the essentials of a proper conveyance. Indeed, an ac- 
tual occupancy by one claiming title, will ripen into a perfect 
right in twenty years, although he has no written evidence of title 
whatever. Nor does the circumstance that the title claimed is 
void, or that it was taken or commenced in fraud of the law, de- 
tract from the force of an adverse possession under it, although 
it was said in Livingston vs. Penn. Iron Co. (9 Wend. 511), that 
an adverse possession founded by the grantee upon a deed ob- 
tained by fraud, or by a deed executed for the grantor by a per- 
son acting without authority to the knowledge of the grantee, will 
not be extended beyond the limits of the lands actually occu- 
pied.” 

And this decision in Bogardus vs. Trinity Church was sus- 
tained by the Supreme Court of the United States in Harpending 
vs. The Reformed Protestant Dutch Church (16 Pet. 455), 
and by the Court of Errors of New York in Humbert vs. Trinity 
Church (24 Wend. 587), and by the case of Wright vs. Mattison 
(18 How. 57), where the whole subject is reviewed. 

Mr. Tyler, in his Treatise on Ejectment, concludes that the 
weight of authority sustains Judge Martin’s opinion, but in An- 
gel’s work on Limitations, the contrary inference is drawn from 
the authorities, in which we coincide. 

This point has been referred to here somewhat at length, be- 
cause it has been urged that the plaintiff’s possession was based 
upon the sheriff’s deed of 1853, although the court, by its instruc- 
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tion or declaration of law, limited the origin of the adverse posses- 
sion to the date of the record of the deed from Wilson to plaintiff. 
Anf it is only material to the determination of this branch of the 
case to pass on the latter, which, it is conceded, was executed 
with all the requisite formalities, although it conveyed no title ex- 
cept what was conveyed to the grantor by the sheriff’s deed, and 
as that was a nullity Wilson’s deed conveyed nothing. Although 
Wilson’s deed conveyed no title, because the deed to him was in- 
operative, yet if there was a continuous adverse possession under 
Wilson’s deed for a period long enough to form a bar, the de- 
claration of the court was right. This brings us to the examina- 
tions of two other questions involved in the case—first, whether 
the possession proved in this case was continuous and without in- 
terruption; and secondly, whether it was adverse. 

The plaintiff, after the issuance of order No. 11, the substance 
of which has been stated, left his farm and the premises in con- 
troversy in 1863, and his agent never took possession till 1866. 
The question is, whether this absence effected a discontinuance 
of his possession. In La Fombois vs. Jackson (8 Cow. 589), 
the chancellor, speaking for the whole Court of Errors in New 
York, observed on this point: ‘*‘ The evidence shows continued 
possession of the lot by defendant and his executors for upwards of 
thirty-five years, under a claim of title against all the world.” The 
fact was that in 1776 his possession was interrupted by the pos- 
session of the British army of New York, when La Fombois left 
his place and never returned till the close of the revolutionary 
war. But the judge says: ‘* He is found in possession in 1776, 
and must have taken possession a considerable time before, for he 
had made improvements on the lot and erected a dwelling house 
upon it, which he occupied. He was expelled by the public enemy, 
and continued in involuntary exile from it during the war, but on 
the restoration of peace he returned to it as his domicile, rebuilt 
his house, etc.”” It was in this case agreed by all the judges 
that this absence, occasioned by the war, did not break the con- 
tinuity of his possession. So in this case, although the war of 
1861 might be thougiit to differ essentially from that occasioned 
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by the revolt of the colonies of Great Britain, the absence from 
one’s domicile occasioned by military force, is essentially the 
same. It was an enforced and involuntary absence. It was oc- 
casioned by the order of a military power which the plaintiff could 
not resist. His obedience to this order could no more be regarded 
as an abandonment of his home than his temporary absence from 
it in case of a destruction of his residence and farm by fire or 
other casualty. His return or the return of his agent so soon as 
it was safe, is found by the court as a fact established by the 
evidence. 

The next question, and indeed the main question in this case, 
and the only one presenting any difficulty, is, whether this pos- 
session of the plaintiff was adverse or hostile to his son’s title, and 
if hostile, when and how it became so ? 

It will have been observed from the statement heretofore made 
that the possession of the twelve acres (we will call it 12 for con- 
venience, though it is spoken of as 12 or 14), in lot 5, began 
long before 1852, though whether before Hugh left for Cali- 
fornia, or after, does not appear. It seems to have originated in 
mistake—it was inclosed with plaintiffs farm before any survey 
had been made of the farm or of the lots 4 and 5, and the 
south line of plaintiffs farm was run across the northeast corner 
of lot 5, because the exact boundaries of either were unknown. 
When this mistake was discovered does not appear, but in 1852 
the plaintiff bdught, or thought he had bought, the two lots 4 
and 5 at a sheriff’s sale, and thenceforward claimed both these 
lots and paid taxes on them up to the year 1869. No change 
in the extent or character of his possession of these 12 acres 
ever occurred; they remained under fence till 1868, or rather 
till the fence was destroyed after 1863 in some way, and when 
this happened does not appear from the evidence. It does ap- 
pear, however, that a nephew or grand-son of plaintiff, in taking 
possession in 1866 of the plaintiffs farm, made use of the grass 
growing on this 12 acres, and afterwards, in 1868, allowed the 
defendant’s lessee to take possession of it and inclose it along 
with other portions of lot No. 5. 
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That a possession not adverse to a title but held in subordi- 
nation to it may be converted into an adverse possession, is well 
established. What acts will have that effect where the relation 
of landlord and tenant, trustee and cestuz gue trust, vendor and 
vendee, or tenants in common, exists between the occupant and 
the owner of the title, is not so well settled. ‘*‘ The facts which 
have usually gone to make out a case of adverse possession,”’ it 
is observed in Warfield vs. Lindell (30 Mo. 286), ‘* have been 
such as a refusal of the co-tenant to permit his participation in 
the profits, or his entry, a denial of his title, claiming under a 
defective deed for the entirety, purchasing the co-tenant’s title 
at a sheriffs sale and an exclusive claim under it, or the convey- 
ance of the whole by deed and an entry by the grantee under 
the deed (2 Cruise Dig., title W., sec. 14, note 3), and we may 
add, following the case of Law vs. Patterson (1 W. & S., 186), 
putting up improvements without consultation with the co-tenant 
and under his observation, and taking the entire profits without 
objection from him.” 

In Zeller’s lessee vs. Eckart (4 How. 296), Mr. Justice Nel- 
son observes on this subject; ‘‘The only distinction between this 
class of cases and those in which no privity between the parties 
existed when the possession commenced, is in the degree of proof 
required to establish the adverse character of the possession. As 
that was originaliy taken and held in subserviency to the title of 
the real owner, a clear, positive and continued disclaimer and 
disavowal of the title and assertion of an adverse right, and to be 
brought home to the party, are indispensable, before any founda- 
tion can be laid for the operation of the statute. Otherwise the 
grossest injustice might be practiced ; for without such notice he 
might well rely on the fiduciary relation under which the posses- 
sion was originally taken and held, and upon the subordinate 
character of the possession, as the legal result of those relations.” 

It seems clear, from this and other authorities equally explicit, 
that where title is claimed under an adverse possession originally 
obtained through a fiduciary relation existing between the tenant 
and owner of the land, the change in the possession from a 
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friendly to an adverse one, must in some way be brought to the 
knowledge of the real owner. And the books abound with nice 
distinctions in regard to the kind of notice which is really neces- 
sary to make the possession adverse. 

But the question in this case is, whether any fiduciary relation 
ever existed between the plaintiff and his son in regard to the 
land. It is assumed, that because he paid taxes on the land for 
Hugh, and had inclosed a portion of it, he was a tenant of Hugh, 
and at all events an agent. It must be confessed that the testi- 
mony on several points of this case is not so clear as it might 
have been, but the court finds that ‘‘Hugh left the State of Mis- 
souri in 1849, intending to abandon his property to the claims 
of his creditors, and with no intention of ever returning.” The 
occupation of the twelve acres by the plaintiff was simply a mis- 
take—it was not taken under any tenancy, nor was any rent paid. 
The relation of landlord aud tenant between the son and the 
father never existed, nor was there any agency, except so far as 
the payment of taxes was concerned, and this the father did, so 
far as we can see, without any suggestion from his son, much 
less any formal investment of agency or authority to act for him. ° 
The son left this land to a scramble among his creditors—so it 
is found. Why, then, apprise him of the results of executions 
against the land? What did it concern him who bought at the 
sale? Although the father and son corresponded, the former, in 
his testimony, concedes that he never mentioned the subject to 
his son in California. It would be strange if he had not, if we 
assume that the father was originally a tenant or agent, or had 
any sort of trust reposed in him. But it is obvious that he never 
so regarded himself—that there were no confidential or trust re- 
lations existing between them. By mistake the father had in- 
closed a portion of the son’s land, not as a tenant nor as an 
agent, nor in any other fiduciary capacity. When this mistake 
was discovered does not anywhere appear, but the father dis- 
claimed any adverse possession by reason of it. But when the 
father bought at sheriff’s sale, in 1852, through Wilson, he did 
claim the entire tract, not on account of his possession of the 
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twelve acres, but because he supposed himself to have acquired a 
good title. The deed from Wilson to the plaintiff was duly re- 
corded in April 1855, and this is the date fixed on by the court 
as the beginning of the adverse possession under claim of title. 
This deed undoubtedly gave constructive notice to every one of 
its contents, and as it referred to the deed of 1853, from the 
sheriff to Wilson, which was on record, though improperly, it 
might be considered as imparting notice of such invalid convey- 
ance. It was clearly no proof of actual notice to Hugh Ham- 
ilton in California, or of any fact which would authorize the in- 
ference of actual notice. But as Hugh Hamilton had abandoned 
these lands in Cass county to his creditors, no actual notice was 
due to him. The purchase made by his father was not effected 
by any trust or confidence reposed in him. It was a matter of 
indifference to Hugh Hamilton who became purchaser under exe- 
cutions against him. 

But the record of this deed from Wilson to Chas. Hamilton, 
the plaintiff, did constructively notify the present defendant, 
who bought in 1867, under an execution issued on a judgment 
rendered in 1860, subsequent to the one under which plaintiff 
bought. This deed from Wilson to Chas. Hamilton described 
the land, and recited the judgment and execution against Hugh 
Hamilton, and the sale to Wilson and the deed to Wilson from 
the sheriff. And though we must, under repeated adjudications of 
this court, hold the sheriff’s deed a nullity, and improperly re- 
corded, and not amounting to a transfer of title in equity, still 
the fact that such deed was executed is recited in the recorded 
deed. Was not this sufficient to put a purchaser under a subse- 
quent execution on inquiry? The defendant was notified, con- 
structively, that the title of Hugh Hamilton had been passed to 
some one else, or had at least been attempted to be conveyed ; 
and if possession under that supposed title had been of sufficient 
duration to make out a title under the statute of limitations, 
nothing would pass under the second execution and sale. 

When a case is submitted to a court and a jury dispensed with, 
the facts upon which the court bases its judgment are incontro- 
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vertible here. This court has only the power to review the law 
declared by the court below, and when that court is intrusted with 
both the facts and the law, we must assume the facts to be as that 
court finds them. This observation is not made because in the 
present case the facts in evidence did not justify the assumption 
of the circuit court in regard to them, for there is, in our opinion, 
n thing unreasonable in the deductions made by the circuit court 
from the evidence presented, but because we wish it to be under- 
stood that it is not our province to determine facts, or review the 
finding of juries or courts on them, except in chancery cases. 

The judgment must be affirmed. Judge Hough, having been 
of counsel, did not sit in this case; Judge Wagner absent; the 
other judges concur. 





° 


Davin 8. Stewart, Plaintiff in Error, vs. Ropert Woon, ef al., 
Defendants in Error. 


1, Vendee’s lien for purchase money paid against land after transfer by vendor. 
—Money paid for land before conveyance is a charge upon it in the hands of 
the vendor and of his grantee with notice, and the vendee may have judgment 
for the purchase money. 

2. Land, sale of —Purchase price paid before transfer of title—Re-sale by vendor, 
under direction of vendee— Vendee’s lien.—Where the vendor, after receipt of 
the purchase price, but before transfer of title, receives authority from the 
vendee to sell and convey to another, or to receive from him the entire pur- 
chase money, the vendee has no lien on the land for the purchase price paid 
by himself. But the mere power given by him to the vendor to sell, without 
more, does not carry with it the power either to make the deed or take the whole 
consideration paid. And where no further power is conferred, the vendee re- 
tains such lien against the land, notwithstanding sale and conveyance by the 
vendor, and his receipt of purchase money, the grantee having notiee of the ven- 
dee’s claim. And the rule is not affected by the fact that the vendor retains the 
legal title ; since he holds it merely in trust and cannot part with it except by 
the vendee’s direction and consent. 


Error to Vernon County Circuit Court. 
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Boggess & Sloan, with Cravens, for Plaintiff in Error. 


I. The vendor held the legal title to the land in trust for the 
plaintiff. And Virgil C. Wood, having taken with knowledge of 
plaintiff’s right, held subject to the same trusts. (Gibson vs. Lair, 
37 Mo. 188; Mechanics Bank vs. Seton, 1 Pet. 299; 2 Mad. 
Ch. 126.; Cordova vs. Hood, 17 Wal. 1; Majors vs. Buckley, 51 
Mo. 227; 1 Mad. Ch. 364.) 

II. Plaintiff having purchased and paid for the land, and 
Robert Wood having put it out of his power to convey title there- 
to, to plaintiff, the latter was entitled to a lien for the purchase 
money, not only against his immediate vendor, but also against 
all persons taking title thereto with knowledge of his rights. (2 
Washb. Real Pr., [8rd Ed.] 93; Shirley vs. Shirley, 7 Blackf. 
452; Blackman vs. Pennington, 8 B. Mon. 217 ; Rucker &c., vs. 
Abell, Ib. 566; 3 Pars. Cont. 278; 1 Sugd. Vend. 386; 
McCampbell vs. McCampbell, 5 Lit. 92; Gibson vs. Lair, 37 
Mo. 168; Cordova vs. Hood, 17 Wal. 1; Rhodes vs. Out- 
ealt, 48 Mo. 367; Majors vs. Buckley 51 Mo. 227; Blais- 
dell vs. Stevens, 16 Vt. 179; Stafford vs. Ballou, 17 Vt. 329; 
Booth vs. Barnum, 9 Cow. 286.) 

Ill. Virgil C. Wood having knowledge that said plaintiff had 
an interest in the land, is therefore chargeable with knowl- 
edge of all the facts he might have learned on inquiry. (Cor- 
dova vs. Hood, 17 Wal. 1; Rhodes vs. Outcali, 48 Mo. 367; 
Majors vs. Buckley, 51 Mo. 227; Blaisdell vs. Stevens, 16 Vt. 
179 ; Stafford vs. Ballou, 17 Vt. 329; Booth vs. Barnum, 9 Conn. 
286.) 

IV. The letter of plaintiff to Robert Wood conferred no au- 
thority to receive the purchase money, and the law does not im- 
ply or raise such authority out of the naked power to sell. (Sugd. 
Vend. [7th Am. from 11th Lond. Ed.] marg. p. 47 ; 2 Pars. Cont, 
[3rd Ed.] p. 128; Hil. Vend. $46; Johnson vs. McGruder, 
15 Mo. 365.) 


Waldo P. Johnson, for Defendants in Error. 


Stewart, by his letter, authorized Robert Wood to sell the land 
for ten dollars per acre. And Virgil C. Wood bought the land 
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in good faith and paid for the same full, fair and valuable con- 
sideration. 

The title to the land being invested in Robert Wood, the au- 
thority given by Stewart to sell carried with it the power to re- 
ceive the money and to make the deed. If any loss followed 
Stewart must bear it, as it occurred through his negligence. (See 
DeBaun vs. Atchison, 14 Mo. 543; Herm. Estop. p. 418, 
$$ 418, 419.) 

An authority to sell and convey lands for cash confers on the 
attorney or agent the right to recover the purchase money. 
(Johnson vs. McGruder, 15 Mo. 365.) 

Where a party who has a title bond to land, makes himself instru- 
mental in causing another to purchase it from a third person, he 
will be estopped from setting up any claim to the land as against 
the purchaser. (Herm. Estop. p. 421, § 423.) g 


Hoven, Judge, delivered the opinion of the court. 


In November, 1859, the defendant, Robert Wood, sold to the 
plaintiff, Stewart, two hundred and five acres and a fraction of 
land, lying in the county of Bates, Missouri, for the sum of two 
thousand and fifty dollars. Of this amount, Stewart paid at the 
date of sale one thousand dollars in cash, and executed his notes 
for the remainder, payable in one and two years, and received 
from Wood a bond for title. In March, 1861, these notes were 
transferred by Wood to Chas. G. and P. B. Snyder, to whom 
they were paid by Stewart, in the spring of 1866. On the 20th 
of October, 1865, Stewart, being then absent from Bates county, 
wrote to Robert Wood, requesting him to sell his farm for him, at 
ten dollars per acre, or as much more as he could get. On the 20th 
day of April, 1866, Robert Wood sold the farm to his son, Vir- 
gil C. Wood, for $2,250 cash, received the entire purchase 
money, and being still possessed of the legal title, never having 
conveyed the same to Stewart in pursuance of his title bond, 
executed and delivered to his son a deed therefor. Virgil C. 
Wood had full notice of the contract of sale between Stewart and 
his father, and knew of the transfer of the notes to Snyder, and 
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before he bought saw the letter directing his father to sell the 
land. Robert Wood never paid to Stewart the purchase money 
received by him from his son, and we do not find from the testi- 
mony that there was any ratification by Stewart of the act of 
Wood, in receiving the purchase money and executing a deed. 

Plaintiff brought this suit to recover from Robert Wood the 
purchase money paid to him for the land, and to have the same 
declared a lien, and enforced as such against the land in the 
hands of Virgil C. Wood. 

The circuit court gave the plaintiff judgment for the money, 
but refused to declare the same to be a lien on the land, and 
plaintiff has brought the case here by writ of error. 

It is obvious that the right of the plaintiff to the relief sought 
by him must depend entirely upon the effect to be given to the 
authority conferred by him upon Robert Wood to sell his farm, 
Where money is paid by the vendee of land prematurely before 
conveyance, it is a charge on the estate in the hands of the ven- 
dor. (Adams Eq., 6. Am. ed., 284; 2 Washb. Real Prop., 3 
ed., 93, and authorities cited; 2 Sug. Vend., 7 Am. ed., 325: 
3 Pars. Cont., 6 ed., 277; Shirley vs. Shirley, 7 Blackf. 452 ; 
Wickman vs. Robinson, 14 Wis. 493; Rose vs. Watson, 10 
House of Lords Cases, 672.) 

And where a third party acquires the title to such land from 
the vendor, with notice of the rights of the vendee, the latter 
may obtain a judgment for the purchase money paid, and enforce 
his lien for the same against such purchaser. If, therefore, un- 
der the simple authority given to Robert Wood to sell, he had a 
right to receive the purchase money and convey the land, then 
the plaintiff has no standing in court. If, on the contrary, the 
authority to sell did not include the power to receive the purchase 
money and make the conveyance, we think the plaintiff is entitled 
to the relief sought. 

The language employed by the plaintiff was: ‘‘Sell my farm 
for me at ten dollars per acre, or as much more as you can get.” 

We understand the general rule to be, that an agent employed 
to sell real es/ate has no authority, as such, to receive payment 
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of the purchase money. (1 Sug. Vend.,7 ed., 56; Hill. Vend. 
88, § 46; 2 Pars. Cont., 6 ed., 615; Mynn vs. Joliffe, 1 Moody 
& Rob. 326; Johnson vs. McGruder, 15 Mo. 365.) An agent 
who was authorized to con/racl for sale, sell and convey lands, 
had, it has been held, an implied power to receive the purchase 
money. (Peck vs. Harriott, 6 Serg. & Rawle, 149.) And it 
was so held, for the reason that an agent who has power to se// 
and convey cannot make a voluntary conveyance ; and as the 
receipt of the purchase money was an intermediate and necessary 
act between the contract of sale and the conveyance, the power to 
receive it necessarily came within the general scope of an au- 
thority to convey, otherwise the conveyance would have been 
fraudulent. 

There has been some question whether an agent who has the 
naked power to sell land, has any authority even to sign his prin- 
cipal’s name to a contract in writing for the sale of such land, 
though the weight of authority is perhaps in favor of the power, 
on the ground that the power to sell includes the power to do 
whatever is necessary to make the contract of sale valid, and 
binding. (Pringle vs. Spaulding, 53 Barb. 17; vide contra, 
Duffy vs. Hobson, 40 Cal. 240.) 

It was held, in the case of Yerby vs. Grisby (9 Leigh, 387), 
that the power to sell included the power to sign and do every act 
necessary to complete the contract. The contract in that case 
contained a receipt for that portion of the purchase money which 
was to be paid down, but this fact was not commented upon by 
the court. In the case of Johnson vs. McGruder (15 Mo. 365), 
the agent was authorized to sell the land and loan out the pur- 
chase money. Judge Scott said, that as the money could not 
have been loaned out without firs, receiving it, an authority to 
loan implied an assent to its receipt. In the case of Valentine vs. 
Piper (22 Pick. 85), the agent was authorized to sell the land 
either by private sale or by auction, and to dispose of the pro- 
ceeds according to the future instructions of the constituent, but 
he did not, in express terms, authorize the agent to make a deed, 
and it was held to be the intent of the constituent to confer on 
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the agent authority to transfer the estate. It would be going 
far beyond any of these cases to hold that the power to receive 
the entire purchase money and make a conveyance can be inferred 
from the naked power to sell. And it can make no difference, 
in the case at bar, that Robert Wood already held the legal title 
and could, therefore, pass it without the aid of a power of attor- 
ney under seal. He held the legal title in trust for Stewart, 
and had no right to part with it, except by his direction or con- 
sent. As the power to convey was not distinctly and positively 
conferred, and as no words were employed from which it could be 
implied, it must be held that it did not exist. The power to re- 
ceive the entire purchase money would, in the present case, have 
authorized the conveyance of the estate, but this power was not 
conferred, and there is nothing from which to imply it. Although 
Robert Wood may have had the power to execute in the name of 
Stewart, a valid and binding contract for the sale of the land, 
no such contract was ever made, and the rights claimed by Vir- 
gil C. Wood cannot be held to have been acquired by virtue or in 
pursuance of the execution of the power to sell conferred upon 
his father. The receipt of the purchase money and the convey- 
ance of the land must therefore be treated as being without any 
authority whatever, and as having no more force and validity than 
if Stewart had never authorized him to sell the land, for the au- 
thority given was not authority for these acts. 

Virgil Wood, then, having acquired the title to the land in 
question without authority of the plaintiff, and with notice of his 
rights, holds the same subject to the plaintiff’s lien for the pur- 
chase money paid by him for said land, and the judgment of the 
circuit court will therefore be reversed, and the cause remanded 
with directions to the circuit court to enter up a decree in accord- 
ance with this opinion. The other judges concur. 
17—VOL. LXII. 
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Stare or Missourt, Respondent, vs. Wmi1aM A. Bricuam, 
Appellant. 

1. Practice, criminal—Costs, taxation of —Section 4, p. 349, Wagn. Stat., rela- 
ting to costs to be paid by the State in cases of acquittal, refers only to costs 
that have accrued at the trial,and which have not been previously adjudged 
against either party. (Compare Wagn. Stat. 3 18, p. 1104.) 


vippeal from Vernon County Circuit Court. 
W. P. Johnson & 4.7. Holcomb, for Appellant. 


Jno. 4. Hockaday, tt’y Gen’l, for Respondent, cited: 
Wagn. Stat. § 6, p.1089; p. 1104, §§ 16, 17, 18. 


Waaner, Judge, delivered the opinion of the court. 


The defendant was indicted for embezzlement, and at a term 
of the court, upon his application, the cause was continued at his 
costs, and judgment was rendered against him therefor. Ata 
subsequent term he was tried and acquitted, and he then filed his 
motion to set aside and vacate the judgment rendered against him 
for costs, and have the same taxed up against the State. 

This motion was overruled and exceptions were taken to the 
ruling. It is now insisted that as the defendant was acquitted 
the State was liable for all the costs that accrued throughout the 
whole trial, and in support of this view we are referred to the 
statute relating to costs in criminal cases. 

By section 4 (Wagn. Stat. p. 349) it is provided that, ‘ in 
all capital cases, and those in which imprisonment in the peniten- 
tiary is the sole punishment for the offense, if the defendant is 
acquitted, the costs shall be paid by the State.” 

But this section only has reference to the costs that accrued 
at the trial which had not previously been specially adjudged 
against either party. If at a previous term there had been 
a judgment against the defendant for costs, they would not be 
comprehended within the intendment of the section. If there 
was any doubt about the legislative will in this regard, we think 
it is made perfectly plain by referring to the statute regulating 
criminal practice, which declares, that,‘‘ verdicts may be set aside, 
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and new trials awarded on the application of the defendant, and 
continuances may be granted to either party, in criminal cases, 
for like causes, and under like circumstances, as in civil cases.” 
(Wagn. Stat. p. 1104, § 18.) This we think is decisive of 
the case and renders the question too plain to admit of or require 
argument. 

Judgment affirmed. All the judges concurring. 





° 


B. J. Pierce, to the use of Wm. Connevey, Respondent, ws. L. 
L. Kina@spury, e¢ al., Appellants. 


1, Execution—Seizure of firm property—Claim of individual member—Bond 
of indemnity— Claim for statutory exemptions— Rights and remedies.—W here 
personal property is seized by a coustable as partnership property, under an 
execution issued against a firm, and is claimed by one of the members as his 
individual property, the officer has no authority to summon a jury to try the 
title of the member asserting the claim. And where issue is found in his favor 
the action of the constable in taking a bond to indemnify himself against 
any damages he might sustain by reason of the seizure and sale of this property, 
and to pay the claiming partner all damages he might sustain by reason of such 
seizure and sale, is equally unwarranted. The statute (Wagn. Stat., 842, 3 12) 
applies only to cases where the claim is made by a third party. And, since 
the execution was, under the statute, a lien on the property from the date of its 
issue, the claim is not aided by the fact that subsequent to the issue and before 
the levy of the execution, the whole property was purchased by the claiming 
member. For losses sustained by reason of having purchased the property, his 
remedy, if any, is other than by an action on the bond. That instrument con- 
ditioned as above, would cover only damages which he would sustain by reason 
of the property sold not being subject to levy and sale under execution. 

Whether a partner can claim firm property as exempt from levy and sale for 
debts of the firm, Quere? But if the officer fails to do his duty in not notify. 
ing a member of his right to claim exemption under the statute, the remedy of 
the party is on the official bond and not on that of indemnity. 


Appeal from Howard County Circuit Court. 
Ewing §& Smith, with J. L. Jones, for Appellants. 


I. A defendant in an execution cannot set up a claim to prop- 
erty levied on under the 12th section ‘‘ Justice’s Court.”? (Wagn. 
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Stat., 842.) It applies in terms to other claimants. The trial 
of the right of property was therefore void, and the bond was 
without authority, voluntary and void. (Robarts vs. Samuels, 17 
Mo. 555; Wetzell vs. Waters, 18 Mo. 396.) 

Il. Each partner, as the head of the family, cannot claim a part 
of the partnership property as exempt. (Guptil vs. McFee, 9 Kas. 
30; Pond vs. Kimball, 10 Mass. 105; Grimes vs. Byrne, 2 
Minn. 90, 104, 105 ; Herm. Ex.118; Wagn. Stat., 841, § 5; 
Gott vs. Williams, 29 Mo. 461 ; Beazley vs. Blunden, 32 Mo. 887; 
Brown vs. Burrus, 8 Mo. 26; Wagn. Stat. 842, § 12; Stewart 
vs. Balls, Adm’r, 35 Mo. 209.) 

III. The petition does not state facts sufficient to constitute a 
cause of action, Ist, because it sets out no breaches of the condition 
of the bond sued on (Wagn. Stat. 240,§5; Langford vs. Sanger, 
40 Mo. 162; Whitehill vs. Shields, 43 Mo. 537; Reed vs, 
Drake, 7 Wend. 345; Barnard vs. Darling, 11 Wend. 28 ; Nel- 
son vs. Bostwick, 5 Hill. 37); and 2d, because the bond was 
given to indemnify the constable. Whereas he, by virtue of the exe- 
cution in his hands, having a lien on the goods before they were 
transferred to Connevey by Kingsbury, could hold the goods when- 
ever found. 

IV. A bond given to a constable to induce-him to sell property 
exempt from execution by law is void. (Reagan vs. Romer, 44 
Mo. 99; Renfrow vs. Heard, 14 Ala. 23, S. P.; Buffendeau vs. 
Brooks, 28 Cal. 641; Benedick vs. Bray, 2 Cal. 251; Mitchell 
vs. Vance, 5 T. B. Mon. [Ky.], 529.) 


S. C. Major and John Herndon, for Respondent. 


Although the bond given by Kingsbury was not authorized by 
statute, Connevey being a co-defendant in the execution, yet it 
is good as a common law bond and would support this action. 
(Waterman & Ryan vs. Frank, 21 Mo. 108.) 


Hoven, Judge, delivered the opinion of the court. 


On the 6th day of June, 1873, the plaintiff, Connevey, and 
the defendant, Kingsbury, were partners in business, and as such 
owned and conducted a printing office, and published thereat, in 
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Howard County, Missouri, a newspaper known as the Fayette 
Democratic Banner. 

On the said 6th day of June an execution duly issued by a jus- 
tice of the peace in said county against said Connevey and Kings- 
bury, as partners as aforesaid, was placed in the hands of the con- 
stable of the township. 

On the 27th day of June, 1873, Kingsbury sold and trans- 
ferred to said Connevey all his interest as partner in said print- 
ing office and newspaper, and the property appertaining thereto. 

On the 14th day of August, 1873, the constable, by virtue of 
said execution, levied upon a portion of the personal property 

-aforesaid, belonging to the firm of Connevey and Kingsbury, 
whereupon Connevey claimed the same. as his individual property, 
and the constable, supposing his authority under the statute ex- 
tended to such a case, summoned a jury to try the right of prop- 
erty. The jury found the property levied upon to be the indi- 
vidual property of Connevey, and not the partnership property of 
Connevey and Kingsbury. The constable then demanded and the 
defendant, Kingsbury, gave a bend of indemnity with his co-de- 
fendant Winn as security, conditioned to indemnify the said con- 
stable against any damages he might sustain by reason of the 
seizure and sale of said property under the execution aforesaid, 
and also to pay to said Connevey all damages he might sustain 
by reason of such seizure and sale. 

The property levied on was sold by the constable, and Conne- 
vey thereupon instituted the present action in the name of the 
constable, to his use, on the bond aforesaid. 

There was a verdict and judgment for the plaintiff for $300, 
from which defendants have appealed. 

The trial of the right of property had by the direction and 
under the supervision of the constable was wholly unauthorized, 
and the bond exacted by the constable was equally without au- 
thority of law. 

The statute provides that when property levied upon by a con- 
stable is claimed by notice in writing, as therein provided, by any 
person other than the defendant in the execu/ion, the consta- 
ble shall summon a jury to try the right of property and in the 
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event the property taken in execution shall be found to belong to 
such claimant, if the plaintiff will tender a sufficient bond paya- 
ble to the officer, conditioned to indemnify him against all costs 
and damages he may sustain in selling the property claimed, and 
further to pay and satisfy any person or persons, claiming title to 
such property, all damages they may sustain by reason of such 
sale, then the constable shall proceed to sell such property under 
execution. 

In the case at bar the claimant was one of the defendants in 
the execution, and the person giving the bond was his co-defend- 


ant. 


The property claimed was lawfully subject to execution as the. 


property of both defendants, inasmuch as the execution in the 
hands of the constable was, by virtue of the statute, a lien upon 
the property sold at the time Connevey purchased the interest of 
Kingsbury therein. Being thus subject to execution as the prop- 
erty of both defendants, for all the purposes of the present in- 
quiry, the case stands just as if Kingsbury had never sold to 
Connevey. 

The constable cannot possibly sustain any damage by reason 
of the disputed ownership, as the property sold by him was clear- 
ly subject to the execution in his hands, and Connevey has not 
sustained any damage in contemplation of law by reason of the 
execution sale, but only by reason of having purchased and 
perhaps paid full value for property which was subject to a lien. 
And such damage is plainly not within the scope of the bond 
sued on, even if it could be held valid as a common law bond. 
The recitals of the bond show that it was intended to cover any 
damage which should result to the officer or Connevey, by reason 
of the property sold not being subject to levy and sale under the 
execution against Connevey and Kingsbury. For damages re- 
sulting from any partial failure of consideration suffered by Con- 
nevey in his contract of purchase, his remedy, if he have any, is 
in a different proceeding. 

The point made as to the right of Connevey to claim the prop- 
erty sold as exempt from execution has no pertinency whatever, 
even if it should be conceded that an execution debtor can select 
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partnership property as exempt from levy and sale for the debts 
of the firm—a proposition which is denied in some of the States. 
(Pond vs. Kimball, 101 Mass. 105; Guptil vs. McFee, 9 Kas. 
30; Grymes vs. Byrne, 2,Minn. 89.) If the constable failed to 
do his duty in not notifying Connevey of his right to claim an ex- 
emption under the statute, and he was damaged thereby, he has 
his remedy against the officer by suit on his official bond. Be- 
sides, no such breach of the bond sued on was alleged in the pe- 
tition ; and it does"not even appear that Connevey was the head 
of a family. Indeed it is quite doubtful whether any sufficient 
breach was alleged. 

The petition, after reciting the facts stated in this opinion, sim- 
ply alleged that by reason of the levy and sale by the officer, 
Connevey was damaged. How he was damaged the pleading 
leaves wholly to conjecture. 

The judgment of the circuit court will be reversed; Judges 
Napton and Sherwood concur ; Judge Wagner absent. 
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C. De Wirt, ef a/., Appellants, vs. H .D. Smrtu, ef al., Res- 
pondents 


1. Mechanics’ lien—Description of premises—Sufficiency of.—A lien filed under 
a mechanics’ lien act, was held not fatally defective as between the mechanic 
and owner, which correctly designated the property as a “three story brick 
building on lots 19 and 20” of a certain town addition, but by a clerical mis- 
take misdescribed the block as No. 2, instead of No. 20, where the notice 
properly located the property, and the evidenee showed that the owner had 
no other three story building or other building for which material was furn- 
ished by plaintiff, and that he owned no other lots than those in block 20, in 
the addition. The description sufficiently identified the property under the 
statute, . 

Had a third party purchased the premises without any other notice on the re- 
cord, and relying on such description, the rule would have been otherwise. 

2. Mechanics’ lien—Description— Reasonable certainty.—The rule now seems to 
be settled, that if enough appear in the description to enable one to identify 
the premises with a reasonable certainty, that is sufficient. 

3. Mechanics’ lien statutes liberally construed.—The better doctrine now is, that 

the statutes relating to mechanics’ liens should receive a liberal construction, 

in order to advance the just and beneficent objects in view in their passage. 
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Appeal from Jackson Circuit Court. 
Karnes § Ess, for Appellants. 


The amended statute requires a true description of the prop- 
erty, or so near as to identify the same. (Wagn. Stat. 909, § 5.) 

In Williams vs. Porter (51 Mo. 441), it was a legal impossi- 
bility to enforce the lien, because there was no ‘‘attempt to de- 
scribe the acre of land intended to be covered by the lien.” No 
judgment could have been rendered, as no acfe had been named 
to which the lien could attach. In Matlack vs. Lare (32 Mo. 
262) there was the same difficulty. In the case at bar the peti- 
tion asks the enforcement of the lien against lots 19 and 20 in 
block-20. The execution would be against that property to en- 
force a lien for materials actually used in that identical property. 
And Schell could not complain, as he was notified before the lien 
was filed, that the material had heen furnished for this property. 

The policy of the mechanic’s lien law is beneficent, and it must 
be construed liberally, so as to advance the remedy, and not 
merely in the strictness of the letter. (Oster vs. Rabnare, 46 
Mo. 595: Putnam vs. Ross, 46 Mo. 337.) 


W. FE. Sheffield, for Respondents. 


The description is not sufficient. The statute (Wagn. Stat. 
909, § 5) refers to the land as well as the building. But that in 
the statement of the lien in the present case only designates the 
building as a‘‘three story brick building,” and totally misde- 
“scribes the land. 

The affidavit is not that ‘‘the description of the property is 
correct,” but that ‘‘the above is a true description of the build- 
ing,” etc. The affidavit may be true, and yet, non cons/al but 
that the building may be located elsewhere than in bféck 20. 


Waaner Judge, delivered the opinion of the court. 


This was an action for the enforcement of a mechanic’s lien, 
and was tried in the court below upon an agreed statement of 


facts. 
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It appears that Schell, the defendant, was the owner of lots 19 
and 20, in block 20 of Ashburn’s addition to the city of Kansas, 
and that he contracted with one Smith to build upon one end of 
said lots a three story brick building. . 

Plaintiffs furnished the brick for the building, and the contractor 
Smith being indebted to them therefor in the sum of $281.00, 
they gave notice to the defendant of the demand, properly and 
accurately describing the property. Afterwards and in due time a 
lien was filed with the clerk for the amount so claimed, which 
described the building as situated on lots 19 and 20 in block 2 
in Ashburn’s addition to Kansas city, thus misdescribing the- 
block which should have been twenty instead of two. The pe- 
tition properly describes the property and asks for the enforce- 
ment of the lien on lots 19 and 20 in block twenty. 

The court held that the mistake in the number of the block in 
the paper filed with the clerk was fatal, and gave judgment for 
the defendant. 

It is admitted in the agreed statement that the bricks were 
furnished by the plaintiffs and placed in the building ; that they 
were never paid for by the contractor Smith, and that Schell, the 
defendant, owned no other lots in Ashburn’s addition to Kansas 
city than 19 and 20, in block 20, and that he never owned any 
lots in block two. 

The statute requires that in order to obtain a lien there should 
be filed ‘* a true description of the property, or so near as to 
identify the same, upon which the lien is intended to apply, with 
the name of the owner, or contractor, or both.”” (Wagn. Stat. 
p- 909, § 5.) 

As to what will be regarded as a sufficient description to sus- 
tain a mechanic’s lien the general rule seems now to be, that if there 
appear enough in the description to enable a party, familiar with 
the locality, to identify the premises intended to be described. with 
reasgnable certainty, to the exclusion of others, it will be sufficient. 

There is great reluctance to set aside a mechanic’s claim merely 
for loose description, as the acts generally contemplate that the 
claimants should prepare their own papers ; and it is not neces- 
sary that the description should be either full or precise. It is 
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enough that the description points out and indicates the premises 
so that, by applying it to the land, it can be found and identified. 
(Phil. Mech. Lien, § 379.) 

In the case of Matlack vs. Lare (32 Mo. 262) the account 
filed described the property as two three-story brick houses on 
the east side of Fifth street, between Franklin avenue and Mor- 
gan street. The court held that the description of the property 
was not sufficient to enable a party to identify it. It was said 
that no boundary was given, nor was the number of the lot des- 
ignated, nor did it even state that the property was in the city of 
St. Louis; that an execution issued upon the judgment would 
fail to disclose to the officer the property to be sold. 

In Putnam vs. Rose (46 Mo. 327), the suit was on a mech- 
anic’s lien by the sub-contractor against the owner of the prem- 
ises. Plaintiffs notice of the lien gave the name of the real 
debtor, but coupled with it that of a third party who was not 
liable. It was held if defendant was not misled to his injury 
by the mistake, the error would not vitiate the lien, and that, in 
the absence of proof, no presumption would arise that defendant 
was so misled. And in Oster vs. Rabenare (Id. 595), it was de- 
cided that a mechanic’s lien upon a lot of land in the city of St. 
Louis was not void, because the description of the property filed 
in the clerk’s office embraced more than one acre, no fraud being 
suggested, and the description being sufficient to enable the court 
to make it certain. 

The courts at one time were inclined to hold that enactments for 
mechanics’ liens were in derogation of the common law, and their 
provisions should therefore be construed strictly against those who 
sought to avail themselves of their benefits. But the better doc- 
trine now is, that these statutes are highly remedial in their nature, 
and should receive a liberal construction to advance the just and 
beneficent objects had in view in their passage. Their great aim 
and purpose is to do substantial justice between the parties, and 
this should never be lost sight of in giving them a practical con- 
struction. In reference to the case now under consideration it 
must be borne in mind, that there is no contest between inde- 
pendent outside parties. Had a third person purchased the 
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property without any other notice on the record, he might have 
been deceived by the misdescription of the block, and it would 
not be considered as notice tohim. The object of the law, so far 
as securing the validity of the lien against the owner is concerned, 
when a material man seeks to avail himself: of the advantages, is 
that by the notice the owner may keep back enough of the 
contract price to indemnify himself against the liability. As 
to Schell, the owner and defendant in this case, it cannot be pre- 
tended that he was misled, or that -he had any difficulty in iden- 
tifying the property intended to be charged. 

The notice informed him that the claim was for materials fur- 
nished for his brick building, erected by Smith as contractor, and 
accurately described the lots and block and the addition to the 
city, and even the corner of the streets on which the same was 
situated. The lien filed stated that the bricks were furnished by 
the plaintiffs to Smith who was the contractor with the defendant 
for the erection of the three-story brick buildings on the rear or. 
west end of the lots described. The lots were properly described, 
but the block was mis-stated. These were the only lots on which 
defendant had a three-story brick building erected, or for which 
plaintiff furnished material at the instance of the contractor Smith, 
and clearly, it appears to me, under all the existing circumstances, 
that the description was sufficient to identify the property and in- 
form the defendant to what the lien was intended to apply, and 
that the plaintiffs should not be deprived of their rights on account 
of a mere clerical error, for such the omission of the figure which 
caused the misdescription in the block, undoubtedly was. 

According to these views, the judgment should be reversed and 
the cause remanded ; the other judges concur. 
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J. G. Douruirt, e¢ a/., Plaintiffs in Error, vs. Eomonp Stinsox, 
Defendant in Error. 


1. Limitations— Adverse possession—Absence from the State in the Confederate 
States during the war to be deducted.—The period of absence of the party hav- 
ing the legal title to land, in the Confederate States during the war, between 
April 19th, 1861, and the close of the war in 1866, is to be deducted in esti- 
mating the length of-adverse possession of one setting up the statute of limi- 
tations against the owner. 

2. Kvidence—Judicial notice—Missouri—Confederate States.—The courts of this 

State will take judicial notice of the fact that Missouri was not one of the 

States that joined with the Confederate States. 

Limitations— Adverse possession— Assertion of title —An owner of real estate 
may suffer it to remain unoccupied for any number of years, yet his title draws 
the possession with it until an adverse possession commences ; and, until the 
adverse possession commences, he is not bound to assert his title or make 


ad 


his entry. 

4. Corporations—Creation of, in 1839.—In this State, in 1889, when there was 
no General Statute of the subject of corporations, a private corporation could 
not be called into existence, except by special act of the legislature. 

5. Conveyances—Parties—Corporations—Deeds to corporations nol duly created, 
void.—It is essential to a valid conveyance that there should be a grantee 
capable of taking; and a deed which professes to convey to a corporation by 
name which has no valid existence, is a nullity, and passes no title to any 
one. 


Error to Moniteau County Circuit Court. 


Moore & Williams, and Ewing & Smith and Pope, for 
Plaintiffs in Error. 


I. The title to the land in dispute was passed by patent to Dr. 
Douthitt. The legal title being thus vested in him, the question 
is, whether it has passed out of him by grant or by operation of 
law in consequence of adverse occupancy. 

II. To constitute a valid grant, three things are necessary: 
a natural or artificial person capable of granting or passing the 
title, a thing that is the subject of a grant, and a natural or ar- 
tificial person capable in law of receiving or taking by the grant- 
ing. The ‘‘ town of Lancaster and Lancaster Seminary ”’ never 
had any corporate existence. The grantees in the deed are de- 
signated therein as directors, etc. They were directors of an un- 
incorporated town and seminary of learning. No person is named 
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as director of this association, but the deed is to the ‘‘directors”’ 
without naming the persons who constituted such directory. These 
directors were the officers of a fictitious, artificial person, the di- 
rectors of a legal myth and artificial nonentity. 

‘A deed to the directors or trustees of an unincorporated asso- 
ciation is void because they have no legal capacity to take or hold 
real property.”” (German Association vs. Scholler, 10 Minn. 
331; Jackson vs. Cary, 8 John. 385; Thomas vs. Marshfield, 
10 Pick. 364; Swaine vs. McCohany, 4 Ohio, 157 ; 3 Washb. 
Real. Prop. 238.) 

III. If it is contended that these ‘‘ directors” are trustees of 
a trust estate created by the deed of Douthitt to them, for the 
benefit and use of the numerous persons who subscribed to the 
‘* Seminary enterprise,”” then the deed must be held bad, for the 
persons who were to take the trust cannot be ascertained. (Sto. 
Eq. Jur. § 979 ; Wheeler vs. Smith, 9 How. [U. S.] 55.) There 
was then no grantee named in the deed capable in law of taking 
and holding the title to said real estate, and, consequently, there 
was no grant, and the said deed did not operate as a conveyance 
of the legal title to said land out of Dr. Douthitt. It remained 
in him notwithstanding the deed, and, of course, descended to his 
heirs, the plaintiffs, unless it has passed by operation of the law 
of limitations. 

IV. Plaintiff's ancestor was at the outbreak of the rebellion, 
and during the continuance thereof, a resident of the States of Ar- 
kansas and Texas—States embraced within the hostile territory— 
and its inhabitants were subjected by reason of the state of war, 
to the disabilities imposed thereby, and could not assert any right 
in the courts of Missouri, and being under such disabilities, the 
statute of limitations would not run against him during the con- 
tinuance of his war disability. This time must be deducted from 
the time of the defendant’s occupancy, which thus falls far short 
of the time necessary to acquire the title. (11 Wal. 244, 493, 
503 ; 1 Dillon, 372; 10 Wal. 218; 57 Ill. 275.) 

V. The defendant can invoke the statute of limitations only 
from the time he took open and notorious possession under color 
of title, which, according to his own evidence, was not until the 
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spring of 1863. This color of title is dated May 5th, 1862, less 
than ten years before the commencement of this suit. The pos- 
session of the board of directors, etc., had ceased more than 
twenty years before, and there had been no continuous possession 
and no privity with said association. Hence, his defense utterly 
failed. (Fugate vs. Pierce, 49 Mo. 441 ; Harrison vs. Cachelin, 
23 Mo. 117.) 


Owens & Wood, for Defendants in Error. 


I. It is not necessary that an act of the legislature or charter 
shall be offered in evidence in order to establish the existence of a 
private corporation. Angel & Ames (Priv. Corp. § 70, 
8th Ed.) correctly state the rule: ‘‘ It may be considered well 
settled that a corporation may exist in this country by presump- 
tive evidence. * * * * 

It may indeed be safely relied on as a sound proposition, that 
when an association of persons have for a long time acted as a 
private corporation, and have been uniformly recognized as such, 
and rights have been acquired under them as a corporation, the 
law will countenance everything in favor of its legal corporate ex- 
istence at least, except against the Sovereign.” 

Under this rule the evidence in this case clearly proves the 
grantees in the deed a corporation. 

The non-user of corporate power now, will not affect the acts 
done while it was in operation, or the legal presumption arising 
from those acts. (Kayser vs. Bremer, 16 Mo. 88.) 

Il. The plaintiffs are estopped from denying the capacity of 
their ancestor’s grantee to receive the title, especially since he 
has received the purchase money and acted as a director of the 
company. (St. Louis vs. Shields, 62 Mo. 247; Smith vs. 
Heidecker & Gant, 39 Mo. 157; Dickson vs. Anderson, 9 Mo. 
156; Smith vs. Sheely, 12 Wal. 358; Meyers vs. Craft, 13 
Wal. 291; Bowers ys. Appleby, 1 Sand. [N. Y.] 158; Palmer 
vs. Lawrence, 3 Sand. [N. Y.] 161.) Attention is especially di- 
rected to the authorities cited in notes of H. B. Johnson to case 
of Land vs. Hoffman, reported in Am. Law Reg. vol. 12, p. 148. 
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III. The court declared the law on the statute of limitations more 
favorably to plaintiffs than they had a right to expect. The 
question of the suspension of the statute during the war is a mere 
abstraction. So far as this case is concerned the statute of 
twenty-four years is complete after deducting the whole time of 
the war. 


NaptTon, Judge, delivered the opinion of the court. 


This was an action of ejectment commegced April 16, 1872, 
by the heirs of W. W. Douthitt, deceased, to recover the west 
half of the southwest quarter of section 33, township 45, range 16. 

The plea denies the general allegation in the petition, and then 
sets up the following facts in defense : 

In 1839 certain persons associated themselves to buy the real 
estate described in the petition, with a view to lay the same off 
into town lots, and selling them and erecting a seminary of learn- 
ing on them, and subscribed and paid a sum of money sufficient 
to pay for forty acres of said land described in the plaintiff’s pe- 
tition, and placed said money in the hands of W. W. Douthitt and 
one T. G. Lancaster, as trustees. The answer further alleges 
that Lancaster and Douthitt did purchase the whole tract sued 
for, and took a title in the name of Douthitt, as trustee; that 
the association paid Douthitt the amount he paid as purchase 
money, and received from him a deed in which the grantees were 
described as ‘* the board of directors of the town of Lancaster 
and Lancaster Seminary and their successors in office.” 

The defendant avers that this association was known and tran- 
sacted all their business under the name and style of The Town 
of Lancaster and the Lancaster Seminary ; that prior to the 28th 
of Sept., 1839, said association of persons appointed and consti- 
tuted certain of their members, to-wit: Wade Howard, Phillip 
Barger, T. G. Lancaster, G. J. Robertson, Archibald Woods, 
Benjamin Gilbert, Samuel Calhoun and W. W. Douthitt, as a 
board of directors to hold the title to said land, manage and sell 
‘the same, and generally to manage and control the business of 
said association, and said persons so constituting said board be- 
came known as and were styled the board of directors of the 
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town of Lancaster and the Lancaster Seminary ; that afterwards, 
and on the 28th day of September, 1839, said W. W. Douthitt, 
in the execution of his said trust, and in consideration of one hun- 
dred dollars to him paid by said association, did, by his deed, 
convey all the real estate described in plaintiff’s petition to the 
said board of directors. 

It is further stated that the board immediately took possession 
of said land and built a school house thereon, and laid off a part 
of the tract as a towp, and sold town lots thereon, and gave pos- 
session to the purchasers, all of which was done with the knowl- 
edge and consent of said W. W. Douthitt, who was one of the 
board ; and said board held open, notorious, continuous adverse 
possession of said land from said day in 1839 until the day 
of March, 1852, against all the world; that at this last period 
the association having become involved in debt, and said real estate 
having been sold for taxes, the surviving members of said board 
bargained and sold said real estate to the defendant at the. price 
of $280, which sum was fully paid by defendant, and said sur- 
viving members of said board placed defendant in possession of 
said land, and defendant has made valuable and lasting improve- 
ments thereon; that said Douthitt was informed of this sale, 
made no objections to it, and permitted defendant to occupy and 
improve the land without objection, wherefore said W. W. Douthitt 
and his heirs are estopped from asserting any claim adverse to the 
title of defendant. The bar of the statute of limitations is then 
set up, both of ten years and of twenty-four years. 

The replication is a specific denial of each allegation in the an- 
swer. In reply to the defense of the statute of limitations, the 
plaintiffs assert that their ancestor, W. W. Douthitt, removed from 
Missouri to Arkansas in 1856, and continued to reside in said 
State or in Texas up to the war in 1861, and to the date of the 
peace proclamation on the 13th of June, 1865, and therefore that 
the statute of limitations did rid during said civil war, or until 
13th of June, 1865. 

On the trial the facts turned out to be substantially as stated 
in the answer and in the replication to the answer, in regard to 
the statute of limitations. W. W. Douthitt entered the eighty 
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acres in his own name, and of course the patent was issued to 
him. He advanced part of the money, but on the return of him- 
self and Mr. Lancaster, his associate, from the land office, and 
receiving the money advanced by him, he executed a deed of bar- 
gain and sale, in which the words ‘‘grant bargain and sell’? are 
used, and in which there is a general warranty. This deed was 
to the board of directors for the town of Lancaster and the Lan- 
caster Seminary, and their successors in office. The deed is 
signed by Douthitt and his wife, acknowledged by both, and duly 
recorded in 1839. 

For several years subsequent to 1839 the directors of this as- 
sociation proceeded with their scheme, laid out a town, built up a 
seminary, put Mr. Lancaster at its head, sold out some of the 
town lots, as deeds produced on the trial show, in which Ward 
Howard and Lancaster, as commissioners, signed the deeds ; but 
after six or seven years, dissensions or divisions among the board 
occurred ; debts had been contracted in building the seminary ; 
the company became insolvent; the school was closed, and the 
village abandoned. 

In 1856 Wade Howard, who was probably the principal cred- 
itor, and who had been one of the leading projectors, sold out 
the school building as personal property. In 1848, or there- 
abouts, W. W. Douthitt left for Arkansas, and never returned 
until after the close of the civil war, and then only on a visit. 
In 1862 W. G. Howard, a son of Wade Howard, as agent for 
his father, having previously procured a tax title to the land, 
conveyed the land to the defendant by a quit-claim deed for $280, 
and the defendant took possession in February, 1862, or there- 
abouts, and has been in possession ever since. This tax title 
was based on an assumption that Douthitt was the owner, the as- 
sessmentshaving been in his name as owner. 

There was also proof that W. W. Douthitt returned to this 
neighborhood in 1865, but set up no claim to any title in him- 
self. He died in 1871, and the heirship of plaintiffs is estab- 
lished. 

18—voL. LXIII. 
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The instructions offered in the case on both sides were numer- 
ous. It is deemed unnecessary to recite them, since it is obvious 
that only two points were raised, and they all related to one 
or other of these points. The defences all resolved themselves 
into an adverse possession, based on the statute of limitations, 
or an outstanding title in the ‘‘Board of Directors of the Town 
of Lancaster and the Lancaster Seminary,” grantees in the deed 
of Douthitt of 1839, made shortly after he entered the land, and 
before the patent issued. And if either of these defenses is avail- 
able, the decision of the circuit judge who tried the case, which 
was for the defendant, must be affirmed. 

In regard to the defense based on the statute of limitations, it 
is apparent from the facts which have been stated, that there was 
no foundation in the evidence to justify the instructions given for 
the defendant, or at least to justify the finding, if it was based 
on that point. The defendant, according to his own statement 
on the trial, which was uncontradicted, took possession of the 
land in controversy in January or February, 1862. 

The suit in ejectment was not commenced till March, 1872, 
but the plaintiff’s ancestor was in Arkansas or T'exas as early as 
1845, and remained there till the beginning of the war. If we 
deduct the four years of the war from the ten years which elapsed 
between the beginning of the defendant’s possession and the be- 
ginning of the suit, it follows that the bar of ten years pleaded 
was not a bar to the action. For, between the 19th of April, 
1861, when the president’s proclamation was issued, and the 
close of the war, in 1865, the plaintiff’s ancestor was effectually 
precluded from asserting his rights in the foram where the de- 
fendant resided, and therefore, under the decision of the Supreme 
Court of the United States, in Hanger vs. Abbott (6 Wall. 532), 
the period during which the war continued must be subtracted 
from the ten years and a month which otherwise might have been 
a bar. The circuit court gave the instruction on this point asked 
by the plaintiffs, but amended it by adding that this was the law: 
‘If the court should be of opinion that Arkansas and Texas were 
Confederate States, and that Missouri was a loyal State.” Why 
such addition or qualification was made is not understood, since 
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the courts of this State will take judicial notice of the fact that 
Missouri was not one of the States that joined with the Confede- 
rate States. (McKenzie, Adm’x vs. Hill, Adm’r, 51 Mo. 307.) 

We do not understand upon what principle the court applied 
the twenty-four years bar to the case. For fifteen years prior to 
defendant’s occupation, the land in controversy was not occupied 
by any one. If the absence of the plaintiffs ancestor in Texas 
is held to be a disability within the meaning of the 4th section of 
art 1. of our limitation act or its proviso, still, until there was an 
adverse possession, the owner of the land was not bound to assert 
his title or make his entry. An owner of real estate may suffer 
it to remain unoccupied for any number of years, yet his title 
draws the possession with it until an adverse possession com- 
mences, and so the twenty-four years bar in this case did not 
commence until 1862, and really continued less than ten years. 

The principal question in this case is, whether the deed of 
Douthitt to the ‘‘Board of Directors of the Town of Lancaster 
and the Lancaster Seminary, and their successors in office,”” waa 
operative. It was not pretended, that at the date of this deed, 
or subsequently or prior thereto, there was ever any such corpo- 
ration as the Town of Lancaster and the Lancaster Seminary 
established by any act of the legislature, or by any proceeding 
in accordance with any law, general or special. The association, 
it is conceded, was a voluntary one, and had no charter from the 
State. 

It issaid in Angel and Ames on Corporations (ch. 1, § 70), 
that ‘‘it may be considered well settled that a corporation may 
exist in this country by presumptive evidence. In Massachusetts, 
where no act of incorporation could be found for a parish which 
had existed more than forty years, evidence was admitted to prove 
its incorporation by reputation. And in another case in the same 
State, parol proof, tending to show the existence of an act in- 
corporating a town, with the ordinary powers and privileges, was 
deemed admissible at the expiration of thirty years ; though, in 
general, a record is to be proved by inspection, or a properly au- 
thenticated copy. It may, indeed, be safely relied on as a sound 
proposition, that when an association of persons have for a long 
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time acted as a private corperation, have been uniformly recog- 
nized as such, and rights have been acquired under them as a 
corporation, the law will countenance every presumption in favor 
of its legal corporate existence; at least unless against the sov- 
ereign.”” 

These remarks of the authors of this reliable treatise have no 
application to the case now under consideration. The cases in 
Massachusetts which they refer to, merely show that certain sub- 
divisions of territory, which are in that State called towns, and 


‘certain other associations called parishes, after acting in such ca- 


pacity for a long period, are not required in all cases to produce 
their charters, or in other words, the records of legislative au- 
thority under which they were created. What is said in regard to 
private associations is based on the decision of Baron Hullock in 
the case of the Mercers, &c., of Shrewbury vs. Hart. (1 Carr. 
& Payne, 113.) That was an action brought by the company of 
Mercers, and to prove that the company were and always had 
been a company, a series of books containing admissions of free- 
men and other acts of the company, commencing in the reign of 
Henry the VI. and down to the trial, taken from a chest which 
had always been in the custody of the clerk of the ‘company, 
were admitted as presumptive evidence. There are probably in 
the original thirteen States, many ancient grants or charters in 
colonial days which could not be produced now, and the produc- 
tion of which would be dispensed with on the principle decided by 
Baron Hullock and secondary evidence be admitted. 

But in this State, in 1839, when there was no general statute 
on the subject of incorporations as there is now, we do not very 
well see how @ private corporation could be called into existence 
except by special act of the legislature. 

It will be observed that it appears in evidence in this case that - 
this association, said to have been known by the name of “‘ The 
town of Lancaster and Lancaster Seminary,” had been formed 
but a very short time, less than a year, perhaps than a month, 
before the deed of Douthitt was made. There is no pretense of 
its being an old corporation, or that its charter was lost, or in- 
deed that the association ever had any charter. 
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There having been, then, at the date of Douthitt’s deed, no 
corporation such as “The town of Lancaster and Lancaster 
Seminary,” the question is, what was the effect and value of 
this deed ? 

It is essential to a deed that it should have a grantor and a 
grantee. A deed implies a contract, and to a sealed contract 
there must be competent parties, and whether the grantee named 
in this deed could take is a question very much of authority and 
precedent, which if uniform, we cannot safely disregard. The 
remarks of Judge Leonard in Arthur vs. Weston (22 Mo. 383), 
where a similiar question arose, may with propriety be repeated 
here: ‘‘It is a matter of great interest to the country that its 
land titles should be kept as free as possible from uncertainty. 
For this purpose the law has required them to be put in writing, 
and in order to give them publicity has also required that they 
be put upon a public registry. That these provisions may be 
effectual for the purposes for which they were intended, the rules 
of the common law, as to the designation of parties, must be 
maintained in their vigor.” 

We have therefore, in accordance with this suggestion, exam- 
ined the authorities referred to on both sides and many others. 

In Jackson vs. Corey (8 Johns. 385), the deed was to ‘‘ the 
people of the county of Otsego,” and the court held that they 
had no capacity to take by grant. They were not a corporate 
body known to the law; that it was a settled rule of the common 
law that a community not incorporated could not purchase and 
take in succession. 

In Hanbeck vs. Westbrook (9 Johns. 78), it was held by this 
same court that the inhabitants of a town, not being incorporated, 
are incapable to take an estate, and therefore that a proviso in a 
deed which reserved to them certain privileges was void. 

In Russell vs. Topping (6 McClean, 195), it was held by the 
district judge that a grant to an imaginary corporation was a 
nullity. 

In Harriman vs. Southern (16 Ind. 190), the court merely 
follows the decision in Russell vs. Topping. 
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In German Land Association vs. Scholler (10 Min. 338), it was 
held that the German Land Association, being a mere voluntary 
association of persons unincorporated, had no legal capacity to 
take land, and a grant to such association eo nomine would 
pass no legal title. But in that case the grant was not directly 
to the association, but to I. H. & S. in trust for such association, 
and yet the court held the deed tol. H. & S. as trustees was void. 

In Tower vs. Hale (46 Barb. 361), it was held that a deed to 
“‘L. R. &., trustees of the Methodist Society, and to their heirs 


and assigns forever,’’ conveyed an absolute title to L. R. &c., 


named as grantees ; that the words trustees of the Methodist 
Society were descriptio personae. 

In Austin vs. Shaw (10 Allen, 552), it was decided that where 
& man mortgaged his land to certain persons named in the mort- 
gage deed, but described as officers of an unincorporated associa- 
tion, the legal title vested in the persons described and not in the 
company. To the same effect is Brown vs. Combs, &. (5 
Dutcher, 36.) 

In Smith vs. Sheely (12 Wailace, 361), there was a corporation 
duly organized by the legislature of the Territory of Nebraska, 
but its charter not approved by congress, it was held that the cor- 
poration was one de facto, and could take a title. 

Such was the decision also in Myers vs. Croft (13 Wallace, 
295). 

These authorities are deemed sufficient to show that the deed 
of Douthitt to ** The board of directors,”” of an imaginary cor- 
poration was not a valid deed. Had the conveyance been to the 
association called ‘‘ the town of Lancaster and the Lancaster 
Seminary,” all the cases are uniform that it would have been 
void, and we do not see how the matter is helped by making the 
board of directors the grantee. 

There could not be a board of dirgetors any more than a cor- 
poration without emanating in some way from the government. 
Had the deed been made to one or more of this supposed board 
by name, describing them as directors or trustees, the deed might 
have been upheld on the authority of the Massachusetts and New 
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Jersey cases above referred to, although the decision in Minne- 
sota holds the deed void even in such a case. 

It will be understood that we have made no reference to any 
cases involving the construction of deeds or bequests to charitable 
uses under the statute of Elizabeth, for the reason that such 
grants are controlled by principles and rules peculiar to that class 
of conveyances. 

The deed of Douthitt in 1839 being a nullity, no question 
of estoppel under it could arise. The plaintiffs, it may be con- 
ceded, seem to have no meritorious or equitable claim, except so 
far as they represent one of the original members of the associa- 
tion which advanced the money to pay for this land. But they 
have the legal title, and the defenses set up in the answer are 
unavailing. No outstanding title is shown, and no sufficient 
length of possession under the statute of limitations. 

The judgment must therefore be reversed and the case reman- 
ded. The other judges concur. 





o 


JoHN ALLISON, Executor, etc., Respondent, vs. L. CHANEY, e? al., 
Appellants. 


1. Will, construction of —Distribution of estate—Per stirpes.—A will contained 
the following bequest: “To my son A. all of my real estate, being one hun- 
dred and ninety-four acres of land valued at $20 per acre ; he paying to my other 
children and grandchildren the bequest hereinafter made to them.” Then 
follow separate bequests to his children B. & C. of one-fourth part of his es- 
tate and “ also $400 to equalize what I have heretofore given to my son John,” 
and a like bequest to his grandchildren D. & E. naming them together. Fol- 
lowing these bequests was this clause, “I will that my son A. can at his op- 
tion keep the real estate at the price valued, or sell the same and pay and dis- 
tribute the proceeds as heretofore provided ;” also a provision that the per- 
sonalty should be divided between his “children and grandchildren in equal por- 
tions jn accordance with the foregoing provisions.” 

It appeared that the whole estate real and personal aggregated only $4,359 ; that 
if the whole were distributed in four equal parts among the chikiren and grand- 
children, and A. were compelled to pay over $1,200 additional to the remaining 

legatees, he would be practically disinherited. 
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Held, that the testator’s intention was to invest the real estate in A. on the pay. 
ment by him of the sums named in the bequests to the other children and 
grandchildren; and that the grandchildren took the personalty per stirpes and 
not per capita, 

2. Wills—JIntention of testator to be gathered from whole scope of instrument.— 
In construing wills the object is to reach the intention of the testator which is 
to be gathered not from single words, nor single passages, but from a consid. 
eration of the whole instrument and the general design and scope of it. 


Appeal from Cooper County Circuit Court. 
Draffen & Williams, with 4. W. Anthony, for Appellants. 
Hayden & Tompkins, for Respondent. 

Norton, Judge, delivered the opinion of the court. 


Respondent, as the executor of the last will of Greenberry Al- 
lison, deceased, presented his final settlement to the probate court 
of Cooper county, which was approved by the court, and an order 
made distributing the estate to the devisees of said Greenberry 
Allison. From this judgment and order of distribution, L. Chaney 
and other devisees appealed to the circuit court of Cooper county. 
Upon a trial de novo in the circuit court, the judgment and order 
of distribution, made by the probate court, were approved and 
affirmed. From this judgment appellants have appealed to this 
court. ° 

The record shows that Greenberry Allison died possessed of 
real estate valued by himself at $3,880, and personal estate 
amounting to $479.20; that at the time of hisdeaththere were 
living John Allison, Lucinda Chaney, two of his children, and 
Susan Allison, widow of decedent’s son Loret, and Joseph W. 
Allison, Henderson A. Allison, and Mary E. DeWitt, grand- 
children ; that decedent left a will which was duly admitted to 
probate containing the following provisions : 

‘*1st. I give and bequeath to my son, John Allison, all of my 
real estate, being one hundred and ninety-four acres of land, sit- 
uate in the county of Cooper, in the State of Missouri, valued at 
twenty dollars per acre, or three thousand eight hundred and 
eighty dollars, and he, the said John Allison, paying to my other 
children and. grandchildren the bequest hereinafter made to 
them. 
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“2d. I give and bequeath to my daughter, Lucinda Chaney, 
the one-fourth part of my estate ; also, four hundred dollars to 
equalize what I have heretofore given my son, John Allison. 

‘3d. I give and bequeath to Susan Allison, widow of my son, 
Loret Allison, deceased, the one-fourth part of my estate; also, 
four hundred dollars to equalize what I have heretofore given my 
son, John Allison, except hereinafter provided, during or as long 
as she remains the widow of said Loret Allison; and in case she 
marries or dies the bequest is to be distributed to their children— 
that is, the children of said Loret. 

‘‘4th. I give and bequeath to Joseph W. and Henderson A. 
Allison, my grand-children, one-fourth part of my estate; also, 
four hundred dollars additional to equalize what I have hereto- 
fore given my son, John Allison ; andI further bequeath to my 
grand-daughter, Mary E. DeWitt, the sister of said Joseph W. 
and Henderson A. Allison, twenty dollars, to be deducted out of 
the bequest to the aforesaid grand-sons. 

‘5th. I will that my son, John Allison, can, at his option, 
keep the real estate at the price valued, or sell the same and pay 
and distribute the proceeds as heretofore provided. 

“6th. I will and direct that the personal estate, goods and 
moneys, if any, that I may be- seized at the time of my death, 
after the payment of my debts and funeral expenses, shall be 
divided between my children and grand-children in equal portions, 
in accordance with the foregoing provisions of this, my will.” 

This will was construed by the court below so as to invest the 
real estate of the testator in his son, John Allison, upon the pay- 
ment by him of four hundred dollars to the legatees as provided 
in the clauses 2, 3 and 4 of said will; and it was also so con- 
strued as to require the grand-children to take per stirpes and 
not per capita of the personal estate under clause 6 of the 
will. 

It is insisted by appellants that the court erred in thus con- 
struing the will, and that according to its terms and the intent of 
the testator, the legatees named in clauses 2, 3 and 4 of said 
will were entitled to receive one-fourth part of the land devised 
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to John, in clause one, and four hundred dollars in addition 
thereto. 

It is urged in support of this view, that the testator’s intention 
was to divide his estate equally among his children and grand- 
children, and it is argued that the construction given to the will 
by the court below would defeat this intention. We do not con- 
cur in this view. : 

The testator, in the first clause of his will devised to his son, 
John, all his real estate, subject only to the condition that he pay 
the bequests to his other children and grand-children thereinafter 
made to them. The second, third and fourth clauses give to 
the respective legatees named therein, one-fourth part of his es- 
tate, and the additional sum of four hundred dollars to equalize 
what he had heretofore given his son, John. If the construc- 
tion insisted upon by appellants should be given to the second, 
third and fourth clauses of the will, it would make them wholly 
inconsistent with the first clause, and the devise contained there- 
in of all testator’s real estate to his son John would fail and be- 
come a nullity. 

The whole estate devised, both real and personal; aggregated 
in value the sum of $4,359.20. Apply the construction of the 
will insisted upon by appellants to the distribution of the estate, 
and Lucinda Chaney and Susan Allison would each receive 
$1,089.80, that being the one-fourth part of the estate, and 
Joseph W. and Henderson A. Allison would receive jointly $1,- 
089.80, in addition to which Lucinda Chaney and Susan Allison, 
would each receive $400, and Joseph W. and Henderson A. 

lison would receive jointly $400. These amounts being added 
aggregate the sum of $4,469.40, making an excess of $110,20, 
over the fund out of which the payments were to be made. This 
would practically disinherit John, and leave the whole estate ex- 
hausted and $110.20 to be paid, and no fund out of which to 
pay it. 

This construction is too narrow, and would defeat the intention 
of the testator, if his intention was to divide his estate equally. 

In construing wills the object is to reach the‘intention of the 
testator, which is to be gathered not from single words nor sin- 
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gle passages, but from a consideration of the whole instrument, 
and the general design and scope of it. The 2d, 3d and 4th 
clauses should be construed in connection with the first, and con- 
struing them together we arrive at the conclusion that the testator 
in the first clause disposed of all his real estate to his son John, 
charging him with the payment of the bequests made in clauses 
two, three and four. The words ‘‘ one-fourth part of my estate,” 
as they occur in the clauses last above named, relate only to that 
portion of testator’s estate not disposed of in the first clause, 
and inasmuch as in the first clauses of the will all of the real 
estate had been devised, there was no other than personal estate 
left for the word ‘‘ estate,” as it occurs in the 2d, 3d and 4th 
clauses, to operate upon. 

The word “ heretofore” as used in clauses two, three and four, 
was doubtless used by the testator in the sense of hereinbefore. 
The same word was most unquestionably used by him in that 
sense in the 5th clause of the will. 

It is argued by appellants that this construction would give to 
John property valued at $3,880, less the $1,200 which he would 
be required to pay the other children and grandchildren, thus 
giving to him $2,680 while each of the other children would re- 
ceive but $400. This would undoubtedly be the effect in the 
distribution under the will, but would approximate equalization 
among the children of decedent more nearly than by the construc- 
tion contended for by appellants. 

It was evidently the design of the testator to distribute his 
estate equally, and he undertook in his will to do it, and doubt- 
less did so to his satisfaction. The words ‘‘ four hundred dollars 
to equalize what I have heretofore given my son John,” which 
are found in clauses two, three and four, refer to what had been 
given him in the first clause of the will, and the testator in all 
probability, considering what he may have given to his children 
Lucinda Chaney, Loret Allison and the ancestor of his grand- 
children at the time of their marriage and before and after, ar- 
rived at the conclusion that the sum of four hundred dollars each 
in addition to what they may have received before as above in- 
dicated, would be sufficient to equalize them with John and John 
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with them ; in other words, that the devise to John of all his real 
estate produced an inequality, in the distribution of his estate, 
which inequality, in the judgment of the testator,would be broken 
down and made equal by the payment by John of $1,200, 
which he required him to pay both by the terms of the first as 
well as the 2d, 3d and 4th clauses of his will. The sixth clause 
provides that after payments of debts, &c., the personal estate 
** shall be divided among the children and grandchildren in 
equal portions in accordance with the foregoing provisions of the 
will ;”” and as the foregoing provisions of the will required the 
grandchildren to take per stirpes, we are of opinion that the 
circuit court committed no error in distributing the personal estate 
to the grandchildren per stirpes and not per capita. 
Judgment affirmed, the other judges concurring. 


So 





E. C. Paris, Respondent, vs. Tue Mrissourt, Kansas AND 
Texas Rartroap Company, Appellant. 

1. Damages— Actions against railroads for killing of stock—Double damages— 
Justices of peace, jurisdiction of.—The statute (Wagn. Stat. 809, 3 3, clause 
5) giving justices of the peace concurrent jurisdiction with the circuit court 
in actions against railroads for killing of stock, etc., confers jurisdiction on 
the former to give judgment for double the amount of damages—regardless 
of the amount—in the cases mentioned in the damage act. (Wagn. Stat., 
310-11, 3 43.) 


Appeal from Randolph County Circuit Court. . 
John Montgomery, for Appellant. 


The statute being penal in its nature should be strictly con- 
strued. 

When the 5th clause was enacted there existed no liability for 
double damages, as the act imposing double damages was not 
passed until long after this clause, conferring this jurisdiction, 
was enacted, and clause 5 contemplated no such liability. 
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We claim thatthe double damages here sued for are not included 
in this clause conferring jurisdiction in these cases upon justices 
of the peace ; that, whether the double damages be regarded as 
punitive or compensatory, the justice had no jurisdiction to enter 
the judgment for the amount thereof in this action. Of course, 
justices of the peace have no jurisdiction not specially con- 
ferred by statute, and cannot take any by implication. The 
language conferring it must be plain and unmistakable. Regard 
the double sum as a fine or as a penalty, or simply as compensa- 
tion, given to the owner for the injury to his stock, or as a police 
regulation, it cannot be made ‘‘ damages to stock,” so that juris- 
diction would be conferred upon a justice. Such jurisdiction can 
only be sustained by a very liberal construction of a highly penal 
statute. 


Martin & Porter, for Respondent. 


This is an action brought by respondent Parish vs. appellant, 
in Union township, in Randolph county, for stock killed by res- 
pondent’s engine and cars in said township, at a point where de- 
fendant’s road runs along an inclosed field, and where defend- 
ant’s road is not fenced. 

The justice has jurisdiction. (See Wagn. Stat. p. 809, clause 
5, §3; also, 53 Mo. 525.) The fact that defendant is a cor- 
poration, organized out of this State, does not alter the case, for by 
its act of extending its road into this State, or leasing the Han- 
nibal Central Missouri Railway, on which the killing took place, 
and which defendant was at the time operating, it became liable 
the same as other corporations organized in this State. (Wagn. 
Stat. 1870, pp. 314, 315, §§ 56, 57, acts of 1870.) 


Norton, Judge, delivered the opinion of the court. 


This suit was instituted before a justice of the peace for the 
recovery of damages for two horses killed by the defendant in 
operating its road. The complaint alleges that the horses were 
killed by defendant’s locomotive at a place where said road passed 
through plaintiff's cultivated field, and at a point where defend- 
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ant had failed to erect and maintain good and substantial fences 
along the sides of its track. 

The plaintiff recovered judgment before the justice under the 
statute for double damages, from which defendant appealed to 
the circuit court of Randolph county. 

On a trial de novo in the circuit court, plaintiff obtained a ver- 
dict for $210 damages, which, on motion, the court doubled, and 
rendered judgment for $420. From this judgment, after motions 
for new trial and in arrest had been overruled, defendant appealed 
to this court. 

The only ground for error relied upon by defendant’s counsel is, 
that the 5th clause of the 8rd section, art. 1, Wagn. Stat., p. 
808, which declares that justices of the peace shall have concur- 
rent jurisdiction with the circuit court ‘‘in all actions against any 
railroad company in this State, to recover damages for the killing, 
crippling, or injuring of horses, mules, cattle, or other animals 
within their respective townships, without regard to the value of 
the animals, or the amount of damages claimed for killing or 
crippling the same,” does not confer jurisdiction in a justice of 
the peace to render judgment for double damages under section 
43, art. 2, Wagn. Stat., 310. 

In support of this view counsel insist that the act authorizing 
the recovery of double damages being penal in its character, and 
having been enacted subsequently to the section above quoted, 
therefore the jurisdiction of justices of the peace to render judg- 
ment for such damages does not exist. 

The statute which authorizes the rendition of judgment against 
railroad companies for double damages for injuries to animals on 
their roads when they are not fenced as the law requires, may be 
regarded both as penal and compensatory in its character. 

It is penal in authorizing judgment against such companies for 
jtwice the damages resulting from injuries done to animals on 
railroads, at places where such roads are required to be fenced, 
and are not fenced, and compensatory in giving to the owner of 
animals injured under such circumstances, a right to recover in 
double the amount of damage sustained. So far as the law is to 
be regarded as punitive, it should be strictly construed, and so 
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as not to enlarge the liability it imposes, nor allow a recovery un- 
less the party seeking it brings his case strictly within the terms 
or conditions authorizing it. So far as it is to be considered as 
compensatory for an injury done, it is to be construed as any 
other statute. Applying to the statute under consideration the 
most stringent rules of construction, we do not see how the lia- 
bility of defendant would be enlarged by so construing it as to 
allow a recovery before a justice of the peace of the damages ‘it 
provides for. 

If the construction contended for should be adopted, it would 
amount to a virtual denial of a remedy in a large class of injuries 
such as are complained of. Under a construction of it, denying 
jurisdiction in such cases to justices of the peace, if a person 
should seek redress for the killing of a hog, sheep, calf, or other 
animal, worth ten or fifteen dollars, he would be compelled to seek 
it in the circuit court, and incur the heavy expense incident to 
such proceedings, and though he might win the case, he would, 
pecuniarily, be the loser. 

It was doubtless the intention of the legislature, in conferring 
jurisdiction on justices of the peace in this class of cases, to 
afford a speedier and less costly remedy than otherwise would have. 
existed. This intention would most obviously be defeated by 
giving the statute the construction insisted upon. 

The identical point presented here was decided by this court in 
the case of Hudson vs. St. L., K. C. & N. R. R. Co. (53 Mo. 
525), and it was held that jurisdiction could be rightly exercised 
by justices of the peace in all. such cases. 

The judgment of the circuit court is supported, both by reason 
and authority, and is therefore affirmed. All the judges concur, 
except Judge Wagner, who is absent. 
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State ex rel. F. A. Seuty, Plaintiff in Error, vs. W. C. Hurr, 
CLERK OF Boarp or Epucation, Townsuip 86, Erc., Defend. 
ant in Error. 


1, School warrants not negotiable.—An order on the township clerk for the pay- 
ment of money for school purposes (see Wagn. Stat. 1248, 3 29) is not nego. 
tiable ; and any defense is available against an indorsee which would have 
been as between the original parties. 

2. School warrants— Death of payee— Testimony of district clerk— Witness act.— 
On mandamus against the clerk of a township board of education, to enforce 
the payment of a school warrant, where the defense was that certain furniture 
etc., for which the warrant was issued, was never furnished, the district clerk 
upon whom the warrant was drawn was held not to be rendered incompetent 
as a witness under the statute (Wagn. Stat. 1372, 3 1) by the death of the 
alleged vendor, who was the payee and plaintiff's indorser, since the vendor 
was not a party to the suit, and the clerk was not an original party to the 
contract. 


Error to Vernon Circuit Court. 


McAfee & Claycomb, with Clark & Gray, for Plaintiff in 
Error, cited: Wagn. Stat. p. 1872, §1; p. 216, § 15; Story 
Prom. Notes, 6 ed. p. 30, § 26; p. 50,§ 48; p. 51, § 44; 
Bayl. Bills, 5 ed. p. 22, § 6; Chit. Bills, 8 ed. ch. 5, pp. 158, 
159, 180 ; Buller vs. Crips, 6 Mod. 29; Ryland vs. Brown, 2 
Head [Tenn.], 270. 


Scott & Stone, for Defendant in Error, cited: Looker vs. 
Davis, 47 Mo. 140; McGee vs. Larrimore, 50 Mo. 425; Mce- 
Clellan vs. Reynolds, 49 Mo. 812; 8 Kent Com. 11 ed. 92; 
2 Whart. 233 ; Dyer vs. Covington, 19 Penn. 200 ; Raigauel vs. 
Ayliff, 16 Ark. 594; West vs. Foreman, 21 Ala. 400; Kinney 
vs. Lee, 10 Tex. 155. 


SuERwoop, Judge, delivered the opinion of the court. 


This is a proceeding by mandamus, instituted under §§ 14 and 
29 (pp. 1244, 1248, Wagn. Stat.), against the clerk of a town- 
ship board of education, to compel a compliance with the duties 


those sections enjoin. 
The basis of this procedure is an alleged school warrant in 


this form : 
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$77.00 July 1st, 1870, 

Treasurer of Township No. 36, Range 29, County of Vernon, 
State of Missouri: Pay to W. A. Smith, or order, the sum of 
seventy-seven dollars, with ten per cent. interest from date until 
paid, for school merchandise furnished sub-district No. 1 of said 
township. W. A. Harris, District Clerk, Post office, Nevada 
City, Mo. J. A. NEAFERs. 

Smith indorsed in blank the above instrument to the company 
whose treasurer is the relator in the present proceedings. 

The return to the alternative writ, among other things, alleged 
that there was an entire failure of consideration of the warrant 
referred to, that the ‘‘ school merchandise’? therein mentioned 
was never furnished, and that the promises of Smith to deliver 
the furniture contracted for, consisting of a chair, desk, maps, 
etc., were false and fraudulent, and made with the view and in- 
tent to cheat the local directors. 

On the final hearing the failure of consideration was indisput- 
ably established. 

The position taken here by relator that evidence was inadmis- 
sible to show lack of consideration is clearly untenable. This is 
apparent from this consideration: that it was not a negotiable in- 
strument. The law respecting orders of the character under dis- 
cussion, does not clothe them with any of the attributes of .nego- 
tiability, nor allow them to bear interest. While no form is pre- 
scribed, yet the statute distinctly prohibits any order from being 
paid, unless it state in whose favor drawn, for what purpose, on 
what fund, and the amount to be paid; (§ 29, supra), so that it 
is by no means clear, even if no failure of consideration had been 
proven, that the relator would have been entitled to compulsory 
process with respect to the instrument in question. But be this 
as it may, we are satisfied both upon reason and the former ad- 
judication of this court (McGee vs. Larrimore, 50 Mo. 425; 
McClellan vs. Reynolds, 49 Mo. 312) that an order on the town- 
ship clerk for the payment of money is not negotiable, was never 
designed by the law makers to possess any such characteristic ; 
19—voL. LXIII. 
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and therefore, that any defense could be made against the claims 
of an indorsee as would have been available in first hands, 

It is further insisted for the relator, that Harris, whose name 
is signed to the paper in controversy, should not have been per- 
mitted to testify in regard to a failure of consideration for the 
reason that Smith, the payee, was dead. There was no evidence 
offered of Smith’s death; and had there been, this must present 
no obstacle whatever to Harris’ testimony, as Smith was not a 
party to the suit, and Harris, the witness, was not one of the 
original contracting parties. (Looker vs. Davis, 47 Mo. 140; 
Klosterman vs. Loos, 58 Mo. 290.) 

For the foregoing reasons the judgment of the lower court, 
refusing a peremptory writ, must be affirmed. All the judges 
concur. | 
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Rea Estate Savine Inst., Appellant, vs. Joun CoLioniovs, 
Respondent. 


1. Partition sale—Decree selting aside—Purchase lis pendens.—Action brought 
against the purchaser to set aside a partition sale for fraud, having been deter- 
mined for defendant, was appealed to the supreme court, and after reversal 
of the cause the defendant gave his deed of trust onthe land. A few days 
subsequent to the date of the deed the cause was remanded, the sale canceled 
and the property re-sold. Held, that one holding under the deed of trust 
took with notice of the lis pendens and could not maintain ejectment against 
the purchaser at the second judicial sale ; nor was it material that the mandate 
did not reach the lower court for some days after the execution of the deed; 
nor that the appeal bond was for a trifling amount; nor that the lower court 
on becoming again possessed of the cause, proceeded without appointing 
commissioners to ascertain the interests of the parties aud to re-sell accord- 
ingly. When a court of equity once acquires jurisdiction of a cause it should 
avoid a multiplicity of suits by doing complete justice between the parties. j 
And its jurisdiction in respect to partition is not curtailed or ousted by 
the statute pertaining to that subject. In any event the action of the court in 
canceling the former sale in partition was merely voidable and could not be 
attacked collaterally in the ejectment suit. 





Appeal from St. Louis Circuit Court. 
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Martin § Lackland, for Appellant. 


The proceedings in the Supreme Court prosecuted by the plain- 
tiff to reverse the judgment rendered in the land court, did not 
constitute notice under the circumstances of this case. 

I. The bond taken was inadequate to indemnify the defendants 
against the injury of tying up their property. 

After final decree in favor of defendants. in an injunction suit, 

” the restraining effect of the injunction is dissolved. Why should 
a dis pendens be of greator force than an injunction? If during 
the appeal the defendant disposed of the property, the judgmert 
at the next trial should be for damages. 

If. The purchaser under the sheriff's sale in the Northcraft 
case, acquired title long after they had legal notice of the plain- 
tiffs title. No sane man would have purchased at that sale with- 
out examining the county records. 

There never was a /is pendens, even in the land court, affecting 
more than the share of Ellen J. Northcraft, which was 2-30 of 
the land. She, as plaintiff, had no equity to disturb the rest of 
the title. 

The sale of the interest of Martin himself, and all the other 
defendants, rests upon the consent of the parties alone. And 
the facts that the sale took piace under the form of a sheriff’s ad- 
vertisement does not change its legal effect. And the plaintiffs 
title here. going back of this voluntary transfer of title by defend- 
ants, is first in time and in equity. (See generally LeNere vs. Le- 
Nere, 2 Lead. Cus. in Eq. p. 170 [3rd Am. Ed.] ; Jones vs. 
Lusk, 2 Met. [Ky.] 356; Allen vs. Case, 13 Wis. 621; Davis 
vs. Christian, 15 Gratt. [Va.] 11; Harrington vs. Slade, 22 Barb. 
166; McCutcheon vs. Miller, 31 Miss. 65; Diamond vs. Laur- 
ence, 37 Penn. 353; Ehrman vs. Knidrick, 1 Met. [Ky.] 146 ; 
Camp vs. Forrest, 18 Ala. 112. ) 


Lee & Adams, for Respondent. 


‘Appellant took with notice of the Northcraft bill under the 
doctrine of dés pendens, (Sto. Eq. Jur., vol. 1, §§ 405, 406; 
Carter vs. P. & M. Bank, 22 Ala. 743; Hayden vs. Buck- 
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lin, 9 Paige Ch. 512 ; Sugd. Vend., 2d vol. 281; Newl. Cont. p. 
506; 7 Blackf. 243 ; Murray vs. Ballou, 1 Johns. Ch. 576, and 
cases cited; Murray vs. Lylburn, 2 Johns. Ch. 441, and cases 
cited.) 

Having acquired jurisdiction of the subject matter of the suit, 
the land court had jurisdiction for all purposes to do full and 
complete justice between the parties. (Corby vs. Bean, 44 Mo. 
879; Rozier vs. Griffith, 31 Mo. 171; Cox vs. Smith, 4 Ch. 
275 ; Hasford vs. Mervin, 5 Barb. 62.) 

If there was any irregularity in the order of sale, appellant 
cannot avail itself of it in this proceeding. (Bernecker vs. Mil- 
ler, 44 Mo. 102; Martin vs. McLean, 49 Mo. 361; Miles vs. 
Davis, 19 Mo. 408. ) 


SueRwoop, Judge, delivered the opinion of the court. 


Plaintiff sues in ejectment for the recovery of a lot on the 
corner of Ninth and Buchanan streets in the city of St. Louis. 

The answer of defendant was a statutory general denial, and 
also an equitable defense showing that a partition sale on which 
plaintiff’s title was ultimately dependent, had been set aside and 
the deed made in conformity thereto canceled by the decree of a 
court of equity ; that while the proceedings were pending in that 
court, plaintiff, with notice of such pendency, loaned W. C. Mar- 
tin, who had purchased at the sale sought to be set aside, a sum 
of money, and that under the deed of trust, given to secure this 
loan, a sale had taken place, and plaintiff had become the pur- 
chaser and recipient of a deed during the pendency of the pro- 
ceedings in equity, and with notice thereof. It was also alleged 
that the Metropolitan Bank of St. Louis, of which defendant was 
the tenant, had derived title to the premises in dispute in 1865 
through the medium of a sale ordered by the court, which had 
decreed the cancellation’ of the deed made to Martin. 

The reply, among other things, denied any notice, knowledge 
or information of the pendency of the suit referred to at the time 
Martin executed the deed of trust. 

At the trial, Lewis Martin was acknowledged as the common 
source of title in May, 1851. The records introduced in evidence 
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by the parties litigant in support of their respective claims show, 
in substance, this state of facts: 

That in a partition suit, instituted in the St. Louis land court 
by the heirs of Martin in consequence of the premises, the same 
now sued for, being incapable of division in kind, an order of 
sale was made in February, 1857, followed by a sale in the next 
May, and a deed by the sheriff to Wm. C. Martin, one of the 
heirs, in the June following ; that in August, 1859, Martin, to 
secure the plaintiff in the loan of asum of money to him, exe- 
cuted a deed of trust on the land in dispute; that in October, 
1861, default having been made in the payment of the debt, a 
sale occurred whereat plaintiff became the purchaser, receiving a 
deed from the trustee ; that in the St. Louis land court, Ellen 
Northcraft, one of the heirs of Lewis Martin, together with her 
husband, instituted suit against Wm. C. Martin and the other 
heirs to set aside the partition sale and cancel the deed made to 
him, on the ground of fraud ; that in this suit general relief was 
also prayed; that service was had as to all the defendants in 
September, 1857 ; that judgment on a demurrer filed by them to 
the petition went in their favor; that on appeal taken at the same 
term, March, 1858, the Supreme Court, in June, 1859, reversed 
the judgment and remanded the cause to the land court, where, 
after answer by defendants, an interlocutory decree was entered, » 
setting aside the sale and deed to Martin, ordering a new sale 
with a reference, to determine the respective interests of the par- 
ties thereto ; that subsequently, at the March term, 1865, on the 
coming in of the referee’s report, a final decree was entered or- 
dering a sale of the premises and disbursement of the proceeds 
therefrom arising, in accordance with the interests of the parties 
as previously ascertained ; that this sale thus ordered took place 
in that year, and a deed was made by the sheriff conveying the 
disputed premises to Adolph Fisher, who, in turn, conveyed to 
Deggendorf, and he to defendant’s landlord, the Metropolitan 
Bank. 

The court below found for plaintiff and gave judgment accord- 
ingly, which was reversed in general term, and plaintiff ‘has ap- 
pealed here. 
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There is nothing incident to the facts of this case even re- 
motely tending to exempt it from the operation of the rule rela- 
tive to pending suits which the defendant has invoked. What- 
ever rights plaintiff acquired had their origin in the deeds of trust 
executed by Martin in August, 1859, after a judgment in his fa- 
vor had been reversed in the Supreme Court and the cause re- 
manded. The fact that the mandate did not reach the lower 
courts until several days subsequent to the execution of the deed 
of trust does not and cannot alter the principle necessarily ap- 
plicable to such cases. The cause of Northcraft against Mar- 
tin was still pending and undetermined, and this was notice to 
the world that the subject matter of that suit, to-wit, the premises 
now sued for, were in litigation and awaiting such decree as the 
court might render. Nor is the result at all affected by the small 
amount of the appeal bond given by the plaintiffs when taking 
their case before the appellate court, for the obvious reason that 
whether a bond had been given or not, would not change the 
complexion of the case, since the simple appeal would have ope- 
rated as effectually, so far as concerns the doctrine in question, 
as though recognizance for the largest amount had been executed. 
It is the manifest policy of the law that there should be an end 
to litigation, but this manifest policy would be easily thwarted if, 
during the pendency of suit, a stranger to the suit could, by 
purchase from one of the suitors, acquire new and independent 
rights—rights unaffected by and not subject to the litigation 
then in progress. It is wholly unnecessary to enter on a discus- 
sion of the doctrine of dis pendens. We only purposed by the 
foregoing observations to show that the case at bar is fully with- 
in the limits of a very general and a very beneficial rule. 
(O’Reilly vs. Nicholson, 45 Mo. 160; Turner vs. Babb, 60 Mo. 
$42. ) 

Nor is it any valid ground of objection to the decree in the 
Northceraft case, that the land court not only set aside the sale 
and conveyance as prayed, but without appointing commission- 
ers, proceeded further, ascertained the interests of the parties 
litigant, and decreed a sale of the premises and distribution of 
the proceeds of the sale in accordance with the rights of the liti- 
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gants. And this is apparent for several reasons. Among them 
are : 

The court had the sudject matter of the suit within its grasp ; 
had jurisdiction of that and likewise of the parties ; and the doc- 
trine is too well settled to admit of either ‘discussion or dispute, 
that when a court of equity once acquires jurisdiction of a cause 
it will not relax its grasp upon the 7es until it shall have avoided 
a multiplicity of suits by doing full, adequate and complete jus- 
tice between the parties. It will not content itself in this regard 
by any half way measures; it will not declare that a party has 
been defrauded of his rights and then dismiss him with a bland 
permission to assert, at new cost and further delay, those rights 
in another forum. (Corby vs. Bean, 44 Mo. 379; Rozier vs. 
Griffith, 31 Mo. 171 ; Keeton vs. Spradling, 18 Mo. 321; Primm 
vs. Raboteau, 56 Mo. 407; McDaniel vs. Lee, 37 Mo. 204; 1 
Sto. Eq. Jur. §§ 64 K, 71; Russell vs. Clark’s Exr’s, 7 Cr. 69; 
Armstrong vs. Gilchrist, 2 Johns. Cas. 424; Lerdy vs Verder, 
2 Cain. Cas in Err. 175; Smith vs. Sutton, 24Gratt. 191.) 
And again, courts of equity have assumed a general concurrent 
jurisdiction with courts of law in all cases of partition, and ‘‘it is 
not now deemed necessary to state in the bill any peculiar ground 
of equitable interference.” (1 Sto. Eq. Jur. § 658, and cases 
cited.) Besides the jurisdiction of these courts in respect to par- 
tition being an ancient one(1 Sto. Eq. Jur. § 646, and cas. cit.), it 
is not curtailed or ousted by reason of the enactment of the stat- 
ute in relation to partition; since no words in preclusion of 
equitable jurisdiction are employed in the act referred to. (1 
Sto. Eq. Jur. §§ 64, 80; Primm vs. Raboteau, supra ; Stew- 
art vs. Caldwell, 54 Mo. 536; Pratt vs. Clark, 57 Mo. 189.) 

But conceding that the court erred in the course it pursued, its 
acts were not wholly void, and could not therefore be overthrown 
by a collateral attack, as in the present instance attempted. Be- 
sides, its power to set aside the sale and deed to Martin cannot 
be gainsayed ; and this disposes of the case so far as plaintiff is 
concerned, because that portion of the decree effectually extin- 
guished whatever semblance of title either Martin or the plaintiff 
possessed. So that it is a matter of no moment whether defend- 
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ant’s landlord acquired any title by reason of the purchase and 
deed in 1865, or not. 

Upon no theory of the case, then, is the plaintiff entitled to re- 
cover. It comes into court without a title of its own, and is in 
no plight to attack that asserted by its adversary. 

For these reasons we shall affirm the judgment of the general 
term. Judges Napton and Hough concur; Judge Wagner ab- 
sent. 
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Srate or Missouri, Respondent, vs. Wm11amM MontTe@omEry, 
Appellant. 


1. Indictment— Failure to enter the plea— When too late.—-The failure to arraign 
a prisoner and enter his plea before the jury is sworn, is a fatal omission, and 
an entry of the plea afterwards is too late. 

2. Rape, attempt to commit—Instruction as to accomplished crime improper, 
when.—Un the trial of an indictment charging an attempt to commit rape, an 
instruction that there must be the utmost resistance, and that the same is 
overpowered, in order to constitute the act of rape, is properly refused, as not 
authorized by the issues presented. 

8. Rape; attempl to commit— What proof necessary to establish questions for 
jury.—An attempt to commit rape is fairly made out, if apparently the means 
employed are adapted to the end, and there is an apparent physical ability to 
complete the attempt on the part of the accused; and whether such are the 
facts is for the jury to determine from the evidence. 


Appeal from Laclede Circuit Court, 


Ewing, Smith & Pope, with H. B. Johnson, for Appellant, 
cited: State vs. Burgdorf, 53 Mo. 65; Bish. Crim. Law, § 939, 
p. 665, and authorities cited in note 7, at foot of page; State 
vs. Mathews, 20 Mo. 55; State vs. Weber, 22 Mo. 321; State 
vs. Koerner, 51 Mo. 174; Meader vs. State, 11 Mo. 363 ; The 
State vs. Anderson, 27 Mo. 267; State vs. Barnes, 59 Mo. 
154; Hyde vs. Curling, 10 Mo. 359; State vs. Saunders, 53 
Mo. 234. 


Hockaday, /tt’y Gen’l, for Respondent, cited: 3 Greenl. 
Ev. § 209; 4 Black. Com. 210; 1 Russ. Crimes, 675 ; 49 Mo. 
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8396 ; 10 Mo. 676; 6 Mo. 211; State vs. Weber, 22 Mo. 325; 
State vs. Braunschweig, 36 Mo. 397; State vs. Saunders, 53 
Mo. 236 ; Wagn. Stat. 1095,§ 5; Beman vs. State, 2 Zab. 9; 
Hannon vs. State, 11 Ind. 311; 1 Ch. Crim. Law, 720. 


Waa@neER, Judge, delivered the opinion of the court. 


The defendant was indicted for attempting to commit a rape, 
and was convicted of that offense. The evidence of the prose- 
cutrix showed that defendant met the woman in a public road and 
made improper proposals to her which she rejected, and that he 
then caught her by the arm, and tried to pull her into the woods. 
There was other corroborative evidence, and there were also ad- 
missions made by the defendant that, if another woman had not 
come in sight, he would have accomplished his purpose. 

A reversal is asked for because the court improperly refused 
to grant the defendant a continuance, because there was error in 
giving and refusing instructions, and because defendant was not 
arraigned upon the trial and a plea of not guilty entered in his 
behalf. Ag the judgment will have to be reversed for the latter 
ground, it will be unnecessary to notice the action of the court in 
refusing the continuance. But, as the case must be re-tried, it 
will be as well to notice the instructions. 

The first instruction, given for the State, merely told the jury 
that they were the judges of the evidence, the credibility of the 
witnesses, of the act committed by the defendant, and of the in- 
tent of the act. 

The second instruction was to the effect that the jury were to 
judge of defendant’s intent by the words used by him, the acts 
he performed, and all the facts and circumstances shown by the 
evidence ; and the substance of the third instruction was, that if 
the defendant put his hands on the person of the prosecutrix 
against her will, with the intent to commit a rape upon her against 
her will, then the jury should find him guilty. 

The defendant asked the court to instruct the jury that the 
word rape as used in the indictment, and as known in law, was 
the carnal knowledge of a woman by a man by force and against 
her will, and the crime of rape could only be committed when 
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there was on the part of the woman the utmost resistance, and 
the man overpowered such resistance ; and, unless the jury believe 
from the evidence, beyond a reasonable doubt, that defendant 
made an assault with the intent to commit the crime of rape, as 
above defined, there should be an acquittal. 

This instruction thé court refused, and in lieu thereof, of its 
own motion, told the jury that the word rape as used in the in- 
dictment, and as known in law, was defined as the carnal knowl- 
edge of a woman by a man, by force and against her will, and 
unless the jury believe from the evidence, beyond a reasonable 
doubt, that defendant made an assault with intent to commit the 
crime of rape, they should acquit. 

The court gave three instructions at the request of the defend- 
ant; the first told the jury that they were the judges of 
the credibility of witnesses ; the second, that the essence of the 
crime charged consisted in the intent to rape, and that it devolved 
upon the State to prove such intent affirmatively, and if the jury 
had a reasonable doubt as to the guilt or innocence of the defend- 
ant, they should acquit ; third, that the indictment charged, and 
the defendant was on trial alone for, an assault with an intent to 
commit the crime of rape, and that the intent to rape must be 
proved by the State, and unless it was proved that defendant en- 
tertained the specific intent to commit a rape, then the jury should 
acquit. 

The instructions are unobjectionable and leave the defendant 
no ground for complaint. The onus is cast upon the State 
throughout, and it requires the establishment of the fact, that 
the defendant made the assault with the intent to commit the 
crime. 

The court rightfully refused the instruction which told the jury 
the crime could only be committed when the utmost resistance 
was used on the part of the woman. It had nothing to do with 
the case. The indictment did not charge the actual perpetra- 
tion of a rape, and there was no attempt to prove any such act. 
It was not a matter in controversy. The court clearly defines the 
offence charged, and instructed correctly in reference to the as- 
sault. An attempt is a deliberate crime which is begun, but, 
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through circumstances independent of the will, the action is left 
unfinished. It is such an intentional, preliminary, guilty act, as 
will apparently result, in the usual course of natural events, if 
not hindered by causes outside of the actor’s will, in a deliberate 
crime. (2 Whart. Crim. Law, Tth ed. § 2686.) If the means 
are apparently adapted to the end, and there is an apparent 
physical ability to complete the attempt on the part of the at- 
tempter, then the case may be fairly made out. 

The defendant here was arrested, in his attempt to pull the 
prosecutrix out of the road into the woods, by the near approach 
of a lady and her daughter traveling on the highway. He was 
trying to overcome her resistance, he was using the means to 
accomplish his purpose, and it was for the jury to say, under all 
circumstances, whether he was guilty of an attempt to commit 
the crime with which he stood charged. 

But the record clearly shows that when the accused was put 
upon his trial, there was no arraignment, and no plea entered 
for him. No issue was made up. Numerous decisions in this 
court hold that such an omission is fatal. The record shows that 
there was an arraignment and plea of ‘‘ not guilty” after the 
jury wereimpaneled, and the evidence all in, but the attorney for 
the defense and the defendant himself made their affidavit that 
no arraignment at any time took place, and that defendant never 
pleaded to the indictment. The difference is immaterial ; for if 
we admit the verity of the record, the case for the State is not 
placed in any better condition. 

The arraignment and the prisoner’s plea must be the first step 
in the progress of the trial. They must precede the swearing of 
the jury and the hearing of the evidence, for till they occur there 
is no issue to try, and where they are neglected at the proper 
time, the error cannot be cured subsequently by an entry nunc 
pro tune. (State vs. Saunders, 53 Mo. 234.) 

These negligences on the part of prosecuting officers are be- 
_ coming a great deal too frequent. 

This is the second case which has come to our notice at the 
present term, where the’same point was raised and where the same 
defect existed. For mere inattention and inadvertence on the 
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part of the prosecution, this case must be reversed and the State 
compelled to pay the costs, when otherwise it was well tried, and 
the verdict was unquestionably righteous. 

The judgment will be reversed and the cause remanded. All 
the judges concur. 
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Stare or Missourtr, Respondent vs. JoHN Barnett, Appellant. 


1. Indictment—Judgment set aside on appeal for what defects.—On indictment 
for felony where the record fails to show that the accused was arraigned or 
pleaded, or was personally present during the progress of the trial, or at ren- 
dition of verdict, judgment against him will be set aside on appeal. (State vs. 
Montgomery, ante p. 296.) 

2. Indictment—Appeal—Feailure to sign bill of exceptions.—On appeal in a crim- 
inal proceeding, where error is apparent on the face of the record. the cause 
will be reversed although the judge of the court below failed to sign the bill 


of exceptions. 

8. Indictment—Appeal— Prisoner sent from penitentiary to jailor, when.—W here 
judgment in a criminal cause is reversed, and the prisoner is, at the time, in 
the penitentiary in execution of his sentence, an order should be made deliv- 
ering him to the jailor of the county from whence he came. 


Appeal from Wright Circuit Court. 


Ewing & Smith, with Pope, for Appellant, cited: Wagn. 
Stat. p. 1103, § 15 ; State vs. Matthews, 20 Mo. 55 ; State vs. 
Buckner, 25 Mo. 167; State vs. Cross, 27 Mo. 332 ; State vs. 
Braunschweig, 36 Mo. 397 ; State vs. Ott, 49 Mo. 326; State 
vs. Cheek, and State vs. Montgomery, decided at the present 
term of this court, (an/e p. 296. 


Thos. Hockaday, Att’ y Gen’l, for Respondent, cited : Shot- 
well vs. State, 37 Mo. 259. 


SuERwoop, Judge, delivered the opinion of the court. 


I. The defendant, indicted for and convicted of grand larceny, 
has appealed to this court, and since it nowhere appears in the 
record that he was ever arraigned or pleaded to the indictment, or 
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that he was personally present during the trial, or at any time 
during its progress, or at the rendition of the verdict, the judg- 
ment of conviction cannot stand. Our statute (Wagn. Stat. 
p- 1103, § 15,) expressly requires a person indicted for a felony 
to be ‘personally present during the trial,”’ and our repeated 
decisions are uniform in requiring that the record shall show 
this. (State vs. Jones, 61 Mo. 232, and cases cited; State vs. 
Ott, 49 Mo. 326; State vs. Cheek; and State vs. Montgomery, 
ante p. 296.) 

II. A motion has been filed on behalf of the State to dismiss 
the appeal on the ground that the bill of exceptions was not signed 
by the judge, and we are referred to Shotwell vs. State (87 Mo. 
359). In that case, however, not only was there no bill of excep- 
tions, but there was no appeal or writ of error, and the cause was 
merely stricken from the docket. The statute, (Wagn. Stat. 
1115, § 20) after providing that in a criminal case no assign- 
ment of error shall be necessary, commands that we proceed and 
render judgment on the record before us. This evidently im- 
poses the duty upon us of examining the whole record, regardless 
of the point of irregularity in the signing of the bill of excep- 
tions. Such an examination discloses in the present instance 
the defect before adverted to. 

The judgment will be reversed and the cause remanded, and if, 
as stated, the defendant is in the penitentiary, in execution of his 
sentence, an order will be made requiring his removal therefrom, 
and delivery into the custody of the jailor of the county from 
whence he came, (State vs. Barnes, 59 Mo. 154.) Judge 
Wagner absent, the other judges concur. 
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James Haa@arD, Respondent, vs. ATLANTIC AND PaciFic Rat- 
ROAD Company, Appellant. 


1. Justice's court—Killing of stock—Township not shown by statement—amend.- 
ment— Venue—Jurisdiction.—In suit begun before a justice of the peace for 
the killing of stock, where the statement fails to show in what township the 
killing took place, the omission is not cured by the fact that the writ shows 
the township wherein the defendant is served and the justice presides, and in 
which the cause is made triable. In such case no jurisdiction appears and the 
defect cannot be supplied by an amended statement. 

2. Jurisdiction of courts of inferior jurisdiction must appear.—The jurisdiction 
of courts of inferior and limited power must somewhere appear on the face 
of the proceedings, otherwise their acts are void. 


Appeal from Franklin Circuit Court. 


J. M. Litton, for Appellant, cited: Hansberger vs. Pac. R. 
R. 43 Mo. 196; Iba vs. H. & St. Joe. R. R. Co., 45 Mo. 470. 


John R. Martin, for Respondent. 


The writ shows that the action was commenced in the township 
and county wherein the killing occurred. This is sufficient. 
It is not necessary that either the statement or transcript of the 
justice should do so. (Hansberger vs. Pac. R. R., 43 Mo. 196 ; 
Iba vs. Hann. & St. Joe. R. R. Co., 45 Mo. 469, particularly 
concluding portion of opinion on page 475. ) 


SHERWwoOD, Judge, delivered the opinion of the court. 


The complaint filed with the justice is in this form: 


JaMEs Haaearp, Plaintiff, Before 
vs. T. W. Sronesure, 
Atuantic & Paciric R. R. Co. Justice of the Peace. 


Plaintiff states that on the morning of the 6th day of August, 
1873, an eastward bound train ran over and damaged and left ina 
dying condition, a certain heifer belonging to plaintiff of the 
value twenty dollars, for which he asks judgment, 

JAMES HaacaarD, 
Plaintiff. 

This was filed with one of the justices of New Haven Town- 

ship, Franklin County. 
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Summons thereupon issued, directed to the constable of that 
township, commanding him to summon the defendant ‘‘ to ap- 
pear before the undersigned justice of the peace of New Haven 
Township in Franklin County on the 10th day of September, 
1873,” ete., ete. The writ was served on the defendant in that 
township, both parties appeared, a trial was had resulting in a 
judgment for the plaintiff, and defendant appealed to the Frank- 
lin Circuit Court, where the plaintiff, against the objection of 
the defendant, was permitted to file an amended statement, which 
alleged that the heifer was killed in the township above men- 
tioned. The court, prior to this, had overruled the motion of the 
defendant to dismiss the cause on account of the absence in the 
original statement of the allegation which the amended statement 
supplied. A trial was had resulting in a verdict for plaintiffs, 
and defendant is again an appellant. 

It is only necessary to notice one of the points to which atten- 
tion has been called, and that is the one raised by defendant’s 
motion to dismiss the cause. This motion should have prevailed. 
Plaintiff does not attempt to defend the action of the court in per- 
mitting the amended statement to be filed, but insists that it is 
sufficient that ‘‘ the writ shows that the action was commenced in 
the township and county wherein the killing occurred.” 

The writ, however, does not show this. It only shows that it 
was issued by a justice of New Haven township, and was directed 
to and served by a constable of that township, and within that 
township. Nothing more. The writ, indeed, ascertains the /ocus 
in quo of the justice, but not of the heifer. And since it no- 
where appears in the transcript that the killing occurred in the 
township where the action was brought, and since also the 
amended statement could not supply this defect and could not con- 
fer jurisdiction where none existed before, it follows that this 
case falls within the rule so often adverted to by this court, 
that the jurisdiction of courts of inferior and limited powers 
myst somewhere appear on the face of their proceedings ; other- 
wise their acts are void, 

The result is, that the judgment must be reversed; Judge 
Wagner absent ; the other judges concur. 
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Cuas. Carats, ef al., Plaintiffs in Error, vs. ALMOND Fernatp, 
Defendant in Error. 

1. Legislature— Act authorizing administrator to sell lands.—Prior to the con- 
stitution of 1865, where, during the life time of decedent, judgment had been 
obtained and execution had issued under foreclosure of mortgage on his lands, 
the legislature had power to pass an act authorizing his administrator to sell 
the lands for the purpose of satisfying the debt. 


Error to Jackson County Circuit Court. 
Gage & Ladd, for Appellant. 


I. The act of the legislature was unconstitutional and void. 
At its date plaintiffs were owners of the property in controversy, 
subject to existing liens and the claims of creditors, to be en- 
forced according to law. It purports to authorize a sale, not in 
execution of any trust or power created by Augustus Cargile— 
for he created none—not with the consent of plaintiffs, and not 
by the process of law, for it, in direct terms, supplants the legal 
process. It both creates the power to sell, and appoints the agent. 
Hence, the case of Piper vs. Hindman (50 Mo. 292), is against 
rather than for appellants. 

Had the sale been made by the marshal, plaintiffs would have been 
protected by the law regulating such sales, by the guaranty of 
the marshal’s official bond, and by the power of the court to su- 
pervise its own process and set aside any sale prejudicial to the 
interests of the heirs ; had the sale been made by the administra- 
tor, as such, it would have been subject in all particulars to similar 
safeguards. But under the act it was an entirely irresponsible 
proceeding, governed by no law, guaranteed by no bond. 


Chrisman, with Brown & Case, for Defendant in Error, 
cited: Stewart vs. Griffith, 33 Mo. 13, and cases cited ; Gannett 
vs. Leonard, 47 Mo. 205; Hindman vs. Piper, 50 Mo. 292; 
Watkins vs. Holman, 14 Curtis [U. 8.], 175, or 16 Pet. 25; 
Shipp vs. Klinger, 54 Mo. 239 ; Thomas vs. Pullis, 56 Mo. 211 ; 
Kibby vs. Chitwood’s Adm’r, 4 Mon. 91; Shehan’s heirs vs. 
Barnett’s heirs, 6 Mon. 594; Davison vs. Johnson, 7 Met. [N. 
H.], 388, (overruling 4 N. H. 572-4); Kneass’ Appeal, 31; 
Penn. State Rep. 87; Rice vs. Parkman, 16 Mass. 326. 




















OCTOBER TERM. 1876. 








Cargile, et al., v. Fernald. 





_—_—— 


Waaner, Judge, delivered the opinion of the court. 


This was an action of ejectment instituted by plaintiffs, who 
are heirs at law of Augustus Cargile, deceased, to recover of the 
defendant certain real estate which belonged to said decedent in 
his life time. 

The trial was had upon an agreed statement of facts, signed 
by both parties and filed in the cause, which is as fullows: ‘‘ It 
is agreed by the parties in said suit that Augustus Cargile in his 
life time, who is now deceased, was the owner of the real estate 
in controversy ; that he died intestate, and that plaintiffs are his 
heirs at law; that said Augustus Cargile in his life time exe- 
cuted a mortgage upon the real estate in controversy, to secure a 
debt due to Burton A. James, and that said James instituted suit 
to foreclose said mortgage in the Kansas City court of common 
pleas against said Augustus Cargile in his life time, in which suit 
judgment of foreclosure was rendered against his estate, after his 
death, and said land was ordered by said court to be sold to pay 
said debt. It is further agreed that under and pursuant to the 
provisions of an act of the General Assembly of the State of 
Missouri, entitled ‘An act to authorize Philip S. Brown of Jack- 
son county, in this State, to sell certain real estate belonging to 
the estate of Augustus Cargile, deceased, approved February 14, 
1864,’ (which act is before the court as evidence in this case). 
Philip S. Brown, who was the administrator de bonis non of the 
estate of said Augustus Cargile, deceased, sold the real estate in 
controversy in accordance with the provisions of said act, and at 
which sale the defendant, Fernald, became the purchaser, and 
that said Brown, pursuant to the provisions of said act, executed 
to said Fernald a deed for said real estate under which he claims 
title to the real estate in controversy ; and it is thereupon agreed 
that the only question for examination and decision in this case 
by the court is, whether the said act of the legislature is consti- 
tutional or not, (and the question whether said mortgage is satis- 
fied or not is not to be considered.) If the court shall determine 
said act to be constitutional in its provisions, then judgment shall 
20—VOL. LXIII. 
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be rendered for the defendants in this action; but if the court 
shall determine said act to be unconstitutional in its provisions, 
then judgment shall be rendered for the plaintiffs.” 

The act of the General Assembly referred to in the agreed 
statement, and which was in evidence in the case, will be found 
in the adjourned session acts of 1863-4, p. 126. The first sec- 
tion of the act declares that it shall be lawful for Philip S. Brown, 
administrator de bonis non of the estate of Augustus Cargile, 
deceased, of Jackson county in this State, to offer for sale, at 
public auction, at the court house door in the City of Kansas, 
the real estate which said Augustus Cargile, deceased, in his life 
time mortgaged to Burton A. James, on which mortgage said 
James obtained a judgment of foreclosure against the said estate 
of Augustus Cargile, deceased, at the November term of the Kan- 
sas City Court of Common Pleas, A. D. 1862, on which an exe- 
cution has been issued, and is now in the hands of the marshal 
of Kaw township in Jackson county, for the sale of said real es- 
tate. The second section says, the administrator de bonis non 
shall advertise said property at least twenty days before the day 
of sale, by inserting a notice of the terms and time of sale in some 
newspaper in the City of Kansas; and by the third section it is 
provided, that said administrator de bonis non shall deliver to 
the purchaser or purchasers of said real estate, on payment of the 
purchase money, a deed acknowledged before the judge of the pro- 
bate court of Jackson county, Missouri, which shall be as valid and 
binding as if said real estate had been sold by the marshal of 
Kaw township in said county. 

The court held the above act of the legislature to be constitu- 
tional and rendered judgment for the defendant. When the act 
recited was passed, there was nothing in the constitution of this 
State prohibiting the legislature from exercising the power of 
passing such acts. 

The question here presented has frequently been before this 
court, and in each instance the legislative power has been upheld. 
(Stewart vs. Griffith, 33 Mo. 13; State vs. Boon, 44 Mo. 254; 
Gannett vs. Leonard, 47 Mo. 205; Shipp vs. Klinger, 54 Mo. 
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238 ; Hindman vs. Piper, 50 Mo. 292; Thomas vs. Pullis, 56 
Mo. 211.) 

_ In this last case the most of the prior cases in this court were 
noticed by Judge Napton, who delivered the opinion of the court, 
and he said that the power of the legislature to authorize some 
one, guardian, administrator, or any one else named in the act, 
to pass the title of an infant, seems to be settled, not only by the 
decisions of this court, but by the decisions of the courts of other 
States. The same principle generally underlies all the legislative 
acts authorizing these sales by legislative enactments, and they 
have been pronounced valid by the Supreme Court of the United 
States, and by the courts of the several States in which the ques- 
tion has come up for adjudication, A different view was at one 
time arrived at in New Hampshire, but the case in which it was 
taken was afterwards overruled. 

The subject is perhaps as well expressed in the Kentucky court 
of appeals as anywhere. In Kirby vs. Chitwood’s Adm’r (4 Mon. 
91), Ch. J. Bibb said: ‘* As the estate of Chitwood, therefore, 
was subject to his debts in the hands of his heirs, and might by 
a mode already pointed out by law, have been taken from them, 
we conceive that it was competent for the legislature to change 
that mode, and to direct the administrator, instead of the sheriff, 
to expose and convey the estate to the purchaser and apply the 
proceeds in discharge of the debts.” This case was expressly 
affirmed in Sheban vs. Barnett (6 Mon. 592), and it was declared 
that ‘‘ the power of the legislature to subject lands to debts has 
never been questioned, and has been sanctioned by every depart- 
ment of government. The estate is taken into the hands of the 
execution officers, sold and conveyed, and the debtor is stripped 
of his title without his express assent at the moment, and not only 
the adult contracting debtor is thus reached, but the estate is 
pursued in the hands of the infant heir, to whom it has descended, 
and it is applied by the sheriff to the payment of the debts of the 
arfcestor. If this can be done by the sheriff, we perceive no good 
reason why an administrator or commissioner may not be substi- 
tuted for the sheriff, not why the modus operandi may not be 
changed while the rights of all the parties are preserved inviolate. 
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The estate in this case was liable and pledged by the law to 
the creditors. It might have been reached by other modes of 
proceeding more costly to the parties, and more dilatory but not 
more safe. We, therefore, believe it competent for the legislature 
to apply this special remedy.” 

In the present case the land was liable to be sold to satisfy the 
judgment. Had it been sold by the marshal, the executive officer 
of the court, no question could have been raised about the validity 
of the sale. Can it make any difference then, that the adminis- 
trator was selected to carry out the purpose of the law and exe- 
cute the judgment, instead of the marshal? We think not. The 
same object is accomplished but through the means of a different 
instrumentality. It is now too late in this State to impute in- 
validity to laws of this description. They have been acquiesced 
in too long, and too many titles have been acquired by their 
means to now bring them in question. 

‘We think the court decided correctly, and its judgment will be 
affirmed, The other judges concur, except Judge Hough, who 
did not sit. 





° 


James B. MarsHALL, Respondent, vs. Wm. ScHricKER, ef al., 
Appellants. 


1. Damages— Actions ex delicto—Interest.—In actions of ex delicto based upon 
simple negligence of a party to whom no pecuniary benefit could accrue by 
reason of the injury thereby inflicted, interest is not allowable. 

2. Practice, civil, trials— Damages —Instructions— Negligence— Relation to plain- 
tiff of person whose act caused the injury.—Questions of fact only should be 
submitted to a jury. In actions for damages arising from negligence of a per- 
son whose relation to the plaintiff depends upon facts which are undisputed, 
the question whether or not such person was a fellow servant of plaintiff, is a 
question of law for the court. If the facts are disputed, the law governing 
those relations should be declared upon the alternatives presented by the 
testimony. 

8. Damages—Fellow servants, who are—Foreman— Vice-principal.—In an action 
for damages by a servant against his employer for personal injuries, the em. 
ployer cannot be charged with negligence, as that of himself, of one who was 
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merely a foreman over the plaintiff who was not engaged in a distinct de- 
partment of the general service, but in the same work with the plaintiff, and 
was not charged with any executive duties or control over plaintiff which 
would constitute him the agent of the employer. Such person would be 
simply a fellow servant, and his position as a mere foreman would not alter 
the case. 

4. Damages—Negligence—Fellow servant—Responsibility of employer.—No re- 
covery can be had against an employer for damages caused by negligence of 
a fellow servant, unless the fellow servant be incompetent, and the employer 
was guilty of negligence in employing him, or retaining him afver notice of 
his incompetency. 


Appeal from Johnson Circuit Court. 
Ewing § Smith, with Pope, for Appellants. 


I. The master is not liable in this case, unless the fellow ser- 
vant, Clifford, by whose negligence the injury was occasioned, 
was not possessed of ordinary skill and capacity in the business 
entrusted to him, and the employment of such incompetent ser- 
vant was attributable to the want of ordinary care on the part of 
the master. (Rohback vs. P. R. R. 43 Mo. 193, and cases cited.) 

Ii. The rule, that aservant injured by the negligence or mis- 
conduct of his fellow servant cannot maintain an action therefor 
against his master, is not affected by the fact that such careless 
one was of superior authority, whose lawful directions the injured 
one was bound to obey. (Sauler vs. Androscoggin R. R. Co., 
62 Me. 643 ; Shearm. & Redf. Negl. 115, and note 3, supra.) 


4. B. Logan, for Respondent. 
Hoven, Judge, delivered the opinion of the court. 


In October, 1871, the plaintiff was employed by the defend- 
ants to haul with his own team earth, stone and other materials 
from certain excavations then being made by them as contractors, 
in Johnson county, Missouri, on the line of the Warrensburg & 
Marshall railroad. 

The plaintiff was, with other hands, placed under the direction 
of one Clifford, who was employed by the defendant to do the 
blasting required to be done in making said excavations, and 
acted as foreman for the defendants, in the prosecution of said 
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work. At the time of the injury hereinafter mentioned, Clifford, 
the plaintiff, and other employees were working in a ‘‘cut,” sixty 
or seventy yards long. During the progress of the work a blast 
was prepared by Clifford near one end of this ‘‘cut,” and the 
plaintiff, who was in close proximity thereto, was directed by 
Clifford to remove his team in a certain direction indicated by 
him, until the blast was exploded. The plaintiff removed his 
team about one hundred and eighty feet distant. When the dis- 
charge took place, a stone described by the plaintiff as being 
about the size of his two hands, was thrown in the direction of 
the plaintiff's team, and in descending struck and killed one of 
his horses. The present action was instituted to recover the 
damages thereby sustained by the plaintiff. 

The petition alleged that the blasting was improperly and neg- 
ligently done ; that Clifford was incompetent for the execution 
or supervision of such work, and that the defendants were, at the 
time, aware of his incompetency. These allegations were denied 
by the defendants. On the issues thus made the testimony was 
conflicting, but the question of Clifford’s incompetency, and the 
defendant’s knowledge thereof, was not submitted to the jury. 
There was a verdict and judgment for the plaintiff, from which 
defendants have appealed. The only exception saved by the de- 
fendant was to the action of the court in giving the following 
instruction : ' 

‘*The jury are instructed that if they believed from the evidence 
that the horse of said plaintiff was killed by the negligence of 
the servant of said defendants, in the prosecution of his employ- 
ment, and that said plaintiff was not at said time a co-servant, 
and that said killing was done without the negligence of said 
plaintiff, then they will find for said plaintiff on the first count in 
the petition, and assess the damages at the value of said horse at 
the date of said killing, together with interest thereon from the 
date of demand of payment or any contract of defendants to pay, 
at the rate of six per cent. per annum, provided the plaintiff did 
not contribute to the negligence.” 

It has been recently decided by this court, that in actions 
ex delicto based upon the simple negligence of a party to whom 
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no pecuniary benefit could accrue by reason of the injury thereby 
inflicted, interest is not allowable. (Kenney vs. Han. & St. Jo. 
R. R. ante, p. 99; Atkinson vs. A. & P. R. R., post, p. 367.) 

As the instruction given is in conflict with these cases, the judg- 
ment must, for that reason, be reversed. But the instruction also 
contravenes another rule to which this court has had occasion to 
make repeated reference. Questions of fact only should be sub- 
mitted toa jury. This instruction submitted a question of law. 
The relation which Clifford and the plaintiff sustained to each 
other depended upon facts which were undisputed. Whether such 
relation was that of fellow-servants was therefore a question of 
law for the court. (McGowan vs. St. Louis and I. Mt. R. R. 
Co., 61 Mo. 532.) But if the testimony on this subject had been 
conflicting the instruction could not be upheld. In that event it 
would have been the duty of the court to have declared the law 
upon the alternatives presented by the testimony. 

We are not aware of any case in this State in which a mere 
foreman, such as Clifford was, has been held to be an alter ego 
of the master. It does not appear from the record that he was 
charged with the performance of any of those executive duties 
which would constitute him, as to those under his control, the 
agent or vice-principal of the defendants. Nor was he engaged 
in a distinct department of the general service, and therefore a 
stranger to the service in which the plaintiff was engaged. He 
was as much engaged in the same general service when blasting, 
as he would lave been in detaching the material to be removed 
with a pick or shovel. It would be carrying the rule on this sub- 
ject to an absurd extreme to hold that those only are fellow-ser- 
vants who are employed in doing precisely the same thing. The 
leading characteristics of a vice-principal are well illustrated in 
the case of Brothers vs. Carter (52 Mo. 372). The defendant 
was engaged in the construction of a bridge, over the Aux Vasse 
river, one span of which fell, severely injuring the plaintiff who 
was at work on said bridge. The person for whose negligence 
the master was held responsible in that case had entire control of 
the work with power to employ and discharge hands, and to pro- 
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vide and remove materials used in the prosecution of the work. 
These powers, it was held, were the attributes of a master. 

So in the case of Gormley vs. Vulcan Iron Works (61 Mo. 492). 
The plaintiff in that case was a laborer in the service of the de- 
fendant, and their general superintendent, by whose negligence 
he was injured, had sole supervision of the work in the perform- 
ance of which the injury occurred. The laborers were employed 
and discharged by him, and acted under his immediate authority. 
It was held that the relation sustained by him to the plaintiff was 
not that of fellow-servant, but that of agent for the master, and 
that his negligence was the master’s negligence. 

A similar ruling was made in the case of Whalen vs. Centenary 
Church (62 Mo. 326). There the defendant was engaged in the 
erection of of a building iu the city of St. Louis, and was held 
liable for the negligence of its superintendent, who had charge of 
the entire work, employed the plaintiff and had provided an in- 
secure swinging scaffold for him to work upon, by the falling of 
which the plaintiff was injured. 

The case of Lewis vs. Iron Mt. R. R. (59 Mo. 495), illustrates 
another branch of the rule. There the plaintiff’s intestate was a 
brakeman who was injured, while coupling cars, in consequence 
of a defect in the track, and the servant of the defendant, whose 
negligence occasioned him injury, was a section foreman whose 
duty it was to keep the track in repair. It was held that the 
plaintiff and the section foreman were not fellow-servants, be- 
cause they were engaged in distinct and independent departments 
of service ; that in the performance of the duty of furnishing a 
secure track, the section foreman represented the company, and 
his negligence, in that regard, was the company’s negligence. 

In Lee vs. Detroit Bridge and Iron Works (62 Mo. 565), the 
person whose negligence occasioned the death of plaintiff’s hus- 
band was merely a foreman in charge of the work in which the 
deceased was engaged, asa laborer, at the time of his death, and 
it was held that he was a fellow-servant of the deceased. » The 
relations of the person injured and the person causing the injury 
in that case were much the same as they are in the present 
case. 
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The case of Cook vs. Hann. & St. Jo. R. R., decided at the 
present term, is unlike any of the foregoing cases, and differs 
materially from the case at bar. In that case the plaintiff 
was not a servant of the defendant, and the question now pre- 
sented did not, and could not, arise. 

In the case of Summersell vs. Fish (117 Mass. 312,) it appeared 
that the defendants were engaged in the erection of a large build- 
ing in Taunton. The plaintiff was a carpenter in their employ 
and was subject to the orders of one Brown, who was the defend- 
ant’s foreman. While a large derrick used during the construc- 
tion of said building was being hoisted from one story to another, 
by the orders and under the directions of the foreman, some of 
the appliances used in raising it gave way and it fell, injuring the 
plaintiff. It was not the duty of the foreman to furnish the der- 
rick or its appliances. The trial court instructed the jury that if 
the derrick and its appliances furnished by the defendant were 
such that it could be safely hoisted from one floor to another in 
the building, and that the derrick fell, through the negligence 
of the foreman, the plaintiff could not recover, and the charge was 
sustained on the ground that the plaintiff and the foreman were 
fellow-servants. 

A similar ruling was made in the case of O’Connor vs. Roberts, 
decided by the Supreme Court of Massachusetts, April 7, 1876, 
and reported in the Law and Eq. Rep. vol. I, p. 638. It appears 
from the report of that ease that the defendants were contractors 
engaged in digging a trench in a certain street in Chelsea. One 
Roberts was foreman for the defendants, and had charge of a 
gang of workmen, to which plaintiff belonged, and received di- 
rections from the defendants. The plaintiff was injured through 
the negligence of the foreman, and the court held that the fore- 
man was a fellow-servant of the plaintiff, and that the defendants 
were not liable._ 

In the case of Malone adm’x vs. Hathaway, decided by the 
New York Court of Appeals, January 18, 1876, it was held, as 
appears from a digest of the case to be found in the Law and Eq. 
Rep. vol. 1, p. 186 e¢ seg., that the rule exempting the master from 
liability for injuries to his servants occasioned by acts of co- 
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servants, was applicable to a case where a servant injured was in- 
ferior in grade to, and subject to the orders of, the servant whose 
negligence occasioned the injury, both servants being engaged in 
the same general business, accomplishing one and the same gen- 
eral purpose. ’ And the distinction heretofore taken was main- 
tained, by further holding that where a ‘‘ superior servant em- 
ploys and discharges the subalterns, and the principal withdraws 
from the management of the business, or the business is of such 
@ nature that it is necessarily committed to agents, as in the case 
of corporations, the principal is liable for the neglects and omis- 
sions of duty of the one charged with the selections of other ser- 
vants, in employing and selecting such servants, and in the gen- 
eral conduct of the business committed to his care.” 

Vide also the case of Lawler vs. Androscoggin R. R. Co. (62 
Maine, 463,) where several English cases on this subject are cited. 

As, on the testimony presented in this record, the plaintiff and 
Clifford must be held to have been fellow-servants, no recovery 
can be had, unless Clifford was an incompetent servant and the 
defendants were guilty of negligence in employing him, or in re- 
taining him in their service after notice of his incompetency. 

The judgment will be reversed and the cause remanded ; Judge 
Wagner absent, the other judges concur. 





Euisua C. Rice, Plaintiff in Error, vs. THe Kansas Paciric 
Rartway, Defendant in Error. 


1. Damages—Railroads—Affreightment—Claim for damages tobe made before 
unloading—Accident—Injury to stock—Delay in giving notice, claim not lost 
by, when.—By a contract for the shipment of certain cattle on a railway, no 
claim was to be allowed the shipper unless “made in writing before or at 
the time the stock [was] unloaded.” While en rove, the cars were thrown 
from the track and part of the stock injured. After considerable detention 
the train proceeded to its destination, where it arrived in the rain about mid- 
night. The owner then, before the unloading, verbally notified the company’s 
yard-master and agent that he would not receive the cattle except under protest, 
and asserted Lis claim for damages without objection as to its form, aud with the 
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assurance from the agent that it was unnecessary to proceed to the company’s 
office that night. From the accident till then, he had been compelled to give his 
entire attention to the careof hisstock. In consequence of the unfitness of the 
stock yard, and by consent of the company the cattle were, on the night of their 
arrival, removed to plaintift’s farm sixteen miles distant, where their examination 
by the company was not difficult. And, three days afterwards, he gave a written 
notice of his claim to an officer of the company, who refused to pay the same, 
insisting that the stock was not damaged, but making no objection on the 
ground of delay,in the notice. Held, that the proof showed a substantial 
compliance with the purpose of the contract, viz: to give an opportunity to 
the company for inspection of the stock, before they were mixed with other 
cattle or slaughtered, or its ascertainment of damages otherwise rendered im- 
practicable; that the conduet of the company amounted to a waiver of the de- 
lay in giving the notice; and that under such facts shown, non-suit would be 
improper. 

2. Carriers—Liability, how far may be limited by special contract.—The ancient 
rule of the common law is now so far relaxed as to allow carriers to limit their 
responsibility by special contract, save for their negligence or misconduct. 


Error to Jackson County Circuit Court. 
F. W. Black, for Plaintiff in Error. 


I. The rule is well settled that a common carrier cannot stipu- 
late for exemption from responsibility for the negligence of 
himself or servants. Such contracts are void. (Railroad Co. 
vs. Lockwood, 17 Wal. 357; Levering vs. Union Trans. &.Ins. 
Co., 42 Mo. 89; Wolf vs. Adam’s Ex. Co., 43 Mo. 421; Ket- 
chum vs. Am. Ex. Co., 52 Mo. 390; Read vs. St. L., K. C. & 
N. Mo. R. R., 60 Mo. 199.) 

II. The provision in the contract, to-wit: ‘‘No claims for loss 
or damage on live stock will be allowed, unless the same is made 
in writing before or at the time the stock is unloaded,” if it be 
literally construed, is unreasonable and void, and but an eva- 
sion of the general well settled rule, (Adam’s Exp. Co. vs. 
Reagan, 29 Ind. 21; Southern Exp. Co. vs. Carpenter, 44 Ala. 
101.) 

III. In the case of Express Co. vs. Caldwell (21 Wal. 264), 
the agreement allowed ninety days from the delivery of the parcel 
to the company within which the claims might be made. And 
the court places its decisions upon the ground, that the limitation 
of the defendant’s common law liability was a reasonable one. 
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In Goggin vs. K. P. Rly. Co., 12 Kas. 416, no claim wag 
made in writing for more than a year after the cattle were un- 
loaded, and it is there said: ‘‘ But such a contract should be 
reasonable and not such as to be a snare or fraud upon the pub- 
lic.” And under the circumstances of the case at bar, the claim 
was made in a reasonable time. Any further requirements must 
be held void, and unjust and unreasonable. 

IV. There was evidence tending to prove the allegations made 
in the petition, and the court had no right to withdraw the case 
from the jury. 

V. The petition alleges facts, sustained by the evidence, show- 
ing a waiver of notice in writing. It also tends to show that 
there was no agent at Kansas City who had authority to receive 
such notice. 


Pratt, Brumback § Ferrey, for Defendant in Error. 


I. The clause of the contract, that ‘‘ no claim for loss or dam- 
age on live stock will be allowed unless the same is made in wri- 
ting before or at the time the stock is unloaded,” was valid and 
binding upon the parties. 

The claim was not unreasonable or contrary to public policy. 
The evident object of it was to prevent false or exaggerated claims 
against the railway company, by requiring that they should have 
notice before or at the time the cattle were unloaded from the cars, 
in order that the company might have an inspection of the cattle 
before they were removed or mingled with others. Otherwise the 
cattle claimed to be injured might be slaughtered, or forwarded to 
other markets and scattered, before any claim was made, and thus 
the railway company be deprived of any opportunity of examin- 
ing for themselves as to the extent of the injury, if any. (See 
Goggin vs. Kas. Pac. R’y Co., 12 Kas. 416.) 

Nor was it an attempt to relieve the railway company from lia- 
bility for its negligence, but simply a requirement that the shipper 
on his part should perform certain duties on condition of the special 
rates given to him. Such requirement is both reasonable 
and valid. (Bankard vs. B. & O. R. R., 34 Md. 197 ; Wolf vs. 
W. U. Tel. Co., 62 Penn. [St.] 83; Trask vs. Ins. Co., 29 
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Penn. [St.] 198; Cornell vs. Ins. Co., 18 Wis. 387; Express 
Co. vs. Caldwell, 21 Wal. 264.) 

II. There is no legal evidence of any written notice ever hav- 
ing been given to respondent of appellant’s claim, until the bring- 
ing of the suit. 

Appellant wholly failed, by his own testimony, to show any 
excuse whatever for not giving the written notice of his claim to 
respondent, at the time of unloading the cattle—at least before re- 
moving them sixteen miles away. He testifies that they arrived 
at Kansas City at 11 o’clock p. m. of the night of the 15th; 
that an agent of respondent was there ; that the cattle were unloaded 
by 2 o’clock a. m. that night; that he then went to bed at State 
Line House and slept till morning ; that he then got some horses, 
took his cattle out and drove them to his farm sixteen miles away ; 
that a clerk of respondent was present at the time the cattle were un- 
loaded and checked them out ; that he did not go to the respondent’s 
office that night or the next morning, and that he never attempted 
to give any written notice till his return on Wednesday, three days 
afterward. 


Norton, Judge, delivered the opinion of the court. 


This was a suit brought in the circuit court of Jackson county, 
for the recovery of damages to plaintiff’s cattle, alleged to have 
been occasioned by the negligence of defendant, in its shipment 
of them, as a common carrier. 

The petition states, in substance, that defendant received of 
plaintiff, for transportation, two hundred and fifty head of cattle, 
under a contract in which was the following stipulation: ‘*No claim 
for loss or damage on live stock will be allowed unless the same is 
made in writing, before or at the time the stock is unloaded.” 
It states that the cars, by neglect of defendant, were thrown off 
the track and three of the cattle killed and the remainder injured, 
and their transportation delayed seventeen hours ; that from the time 
of the accident till the train started, the whole of plaintiff’s time was 
engaged in getting the cattle, that were thrown down, in the cars, 
up on their feet; that when the cattle were unloaded plaintiff was 
required to assist in unloading them, and that he had no time or 
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opportunity to make written claim for damages sooner than was 
done by him ; that said written claim for damages was made two 
days after the unloading ; that defendant had no agent at State 
Line Station, to which place the cattle were shipped, to whom 
he could give his written claim. 

The answer of defendant denies all the material allegations of 
the petition, and sets out at length the contract containing the 
stipulation as to claim for damages above quoted, and alleges 
that plaintiff did not give the notice required. Plaintiff filed his 
replication denying the allegations of the answer. 

On the trial a demurrer to the evidence of plaintiff was sus- 
tained, whereupon he took a non-suit with leave to move to set 
the same aside. The motion of plaintiff to set aside the non-suit 
and grant a new trial was overruled, and final judgment entered, 
from which the plaintiff has appealed. 

It is insisted by the plaintiff's counsel that the court erred in 
its action, first, because the stipulation that ‘‘no claim for loss or 
damage on live stock will be allowed unless the same is made in 
writing, before or at the time the stock is unloaded,”’was unrea- 
sonable and void; second, that the evidence offered showed a 
substantial compliance with the contract, and waiver as to the 
time in which the notice was to be given. 

The rigid and severe rules of the common law, which held com- 
mon carriers liable as insurers, and responsible for all loss to 
articles confided to them for shipment, unless such loss was occa- 
sioned by the act of God, or a public enemy, have been so far 
modified by an unbroken line of decisions as to allow carriers to 
limit their responsibility by special contract with their employers, 
provided such contract does not attempt to relieve him from lia- 
bility for losses incurred by their negligence or misconduct. It 
is too late to inquire into the policy or impolicy of this infringe- 
ment on the rules of the common law. It is the established law, 
and is so understood by those engaged in the business of common 
carriers and those who patronize them, and sound policy requires 
it to be adhered to. (Ketchum vs. American Express Co. 52 
Mo. 390 ; Levering vs. Union Trans. & Ins. Co., 42 Mo. 89; 
Reid ys. St. L., K. C. & N. R. R. Co., 60 Mo. 199.) It has 
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also been held that stipulations, such as the one in question, do 
not contravene the rule that a common carrier cannot exempt 
himself, by contract, from liability for losses occasioned by his 
negligence, but that they are valid and binding between the con- 
tracting parties, provided they are reasonable and just. (Express 
Co. vs. Caldwell, 21 Wall. 264.) 

When the fact is considered that cattle, when shipped, upon 
reaching their destination are usually commingled with other cat- 
tle, sold for slaughter, or reshipped to other points, it is not un- 
reasonable for the carrier to stipulate with the shipper, that be- 
fore claim for damages will be allowed he shall give proper no- 
tice, in writing, of his claim, at or before the unloading of the 
stock, or in such time thereafter as will afford the carrier an op- 
portunity of inspecting the stock before they are commingled 
with other cattle, slaughtered, sold or reshipped, and thus protect 
himself from fictitious and unfounded claims. While, upon 
grounds like these, such special agreements are valid and bind- 
ing, when they are reasonable, they should be reasonably and 
justly construed in their application to each case as it arises, 
in determining the question whether the required notice, both as 
to form and time, has been substantially complied with, or whether 
delay has been occasioned in giving the notice, by the acts of 
defendant, or whether compliance, as regards time or form, has 
been waived. 

If, by the acts of defendant in this case, which produced an 
injury to the cattle, the shipper or plaintiff had been rendered in- 
sensible, and remained so for three days after the stock had been 
unloaded, and then presented his claim for damages, in writing, 
could the defendant be permitted coldly to reply, that the notice 
was not in compliance with the contract, and thus escape lia- 
bility? We apprehend not. Such an application or construc- 
tion of it would neither be reasonable nor just. Does the evi- 
dence in this case, to which the demurrer of defendant was sus- 
tained, establish facts which show a substantial compliance with 
the spirit of the contract, and the reason of it, or that delay in 
the mere time of giving the notice was occasioned by the acts of 
defendant, and that such notice, as to time and form, was 
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waived? The evidence tends to show that, by the carelessness of 
defendant, the train containing the cattle was thrown off the 
track, two or three of them killed, the remainder bruised and 
thrown down in the cars ; that all of plaintiff’s time was required 
in getting the cattle that were thrown down up on their feet, and 
that he was so engaged, with two other hands, till the train 
started ; that the train was delayed seventeen hours, and reached 
the stock yard of defendant near midnight, in the rain ; that the 
cattle were immediately unloaded and removed from the cars, and 
plaintiff was required by defendant to assist in unloading them, 
which he was bound to do by another stipulation in said contract ; 
that before the unloading began he verbally notified the yard 
master and an agent of the company that he would not receive 
the cattle except under protest, and asserted his claim at that 
time for damages, without objection being made to the form of it ; 
that the unloading was completed at two o’clock Sunday night ; 
that plaintiff did not go to the office of the company that night, 
and was told by the yard master that it was unnecessary to do 
so ; that it rained all night, and was raining next morning; that 
the yards of defendant in which the cattie were put were in bad 
condition, all mud, and that, by consent of defendant’s agent, 
the yard master, he drove the cattle to his farm, sixteen miles 
distant, and returned the following Wednesday and made claim 
for damages in writing, to defendant’s freight agent, who told 
him he had nothing to do with claims for damages; that the 
head agent at Lawrence would attend to that, and that if the 
freight was paid, which plaintiff was declining to pay, he would 
give him a pass to go to Lawrence, and he had no doubt the 
agent would do what was right ; that plaintiff went to Lawrence 
on the pass given him, and the agent Gilman, to whom he had 
been referred, being absent, he left the claim for damages at his 
office. On returning a few days afterwards, Gilman said to 
him : ‘*You have claim for damages ?” and on receiving an affirma- 
tive answer, said: ‘‘Your cattle were not damaged at all! they 
were not damaged!” and declined to pay or settle. 

If the above facts tend to show such a compliance with the 
terms of the contract as not to defeat the object for which it was 
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made, nor destroy the reasons which have influenced the courts to 
sustain such contracts at all, then the demurrer to the evidence 
was improperly sustained, The object of the required notice was 
to afford the defendant an opportunity to inspect the cattle, after 
claim for damages and before they were placed in a condition 
either by being mixed with other cattle, sold, slaughtered, or 
placed in such condition as to render such inspection impractic- 
able. 

The cattle in question by the consent of defendant and with- 
out the payment of freight were removed sixteen miles to the 
farm of plaintiff; the place they were in being an unfit place 
for cattle in their condition. By this removal the inspection 
of the cattle was not rendered difficult or impossible, but only 
more inconvenient, and this inconvenience was self-imposed, 
as defendant had a right to retain them till the freight was 
paid. This being considered in connection with the verbal notice 
given at the time the cattle were unloaded, and the fact that plain- 
tiff was told by the agent of defendant having the cattle in 
charge, that it was unnecessary to go to the office of defendant 
that night, and with what was said to plaintiff by the freight 
agent at the time the written claim for damage was presented to 
him, and in connection with the fact that the agent at Lawrence 
after receipt of written claim made no objection as to time, but 
placed his refusal to pay on the ground that the cattle were not 
damaged, brings this case within the principle decided in the case 
of Philips vs. Protection Ins. Co., 14 Mo. 167, and Russell vs. 
State Ins. Co., 55 Mo. 585, and these facts should have gone 
to the jury for the purpose of showing substantial compliance, 
and waiver on the part of defendant as to the timeliness of the 
demand. : 

The first case above referred to was a suit founded on a policy 
of insurance in which it was required that in the event of loss 
the insured should forthwith give notice to the insurer ; and judge 
Napton, remarked, ‘‘ that it is difficult to lay down general rales 
on a question of waiver of notice, and it is better that each case 
should stand on its own peculiar facts. We are not disposed to 

21—voL. LXIII. 
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say that in all cases and under all circumstances the mere recep- 
tion by the company of a notice without objection at the time, 
and the additional fact of directly proceeding to investigate the 
claim, would be conclusive evidence that the notice was a timely 
one, and that the company waived any objection to the claim on 
this ground. It might bethat for the first time the importance of 
an earlier notice would be discovered in the investigation, and if 
then insisted on asa bar we could hardly infer a previous 
waiver.” In that case the notice was filed in twenty days after 
the fire, and it was held a sufficient compliance with the require- 
ment to give the notice forthwith. 

The case of Russell vs. State Ins. Co., was a suit founded on 
a policy containing a stipulation that the assured should fur- 
nish to the insurer, within thirty days after loss, a particular 
account or proof of loss. 

The notice was not given till after the expiration of thirty days 
and the court says; ‘‘If the delay was occasioned by the act of 
defendant, or if the stipulation as to time of furnishing notice was 
practically rescinded and treated by the defendant as of no im- 
portance, such delay beyond the precise time fixed in the policy 
could surely be explained at the trial, and in reality was proof 
of the actual performance of the condition precedent, though not 
exactly within the time fixed by the policy. Time is not usually 
of the essence of any contract, and if it were, the party per- 
forming it may surely show that delays were occasioned by the 
acts of the party requiring the performance.”’ 

We think that the evidence in this case tended to show that the 
acts of defendant did occasion delay in giving the notice, and 
also that the agreement as to the time in which the written claim 
for damages was to be made was practically rescinded and treated 
by defendant as of no importance. 

It also tended to show a substantial compliance with the spirit 
and reason of the agreement upon which alone the validity of such 
agreements are upheld and sustained at all. 

Opposed to this view we have been cited to the case of Goggin 
vs. Kansas Pacific Railway Co., (12 Kan. 416). 
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The facts of that case are materially different from the facts 
of the case before us. In that case the required notice was not 
given for more than a year after the injury complained of was 
done, and no excuse was shown for not giving the notice within 
the time prescribed, except that at the time of unloading, plaintiff 
could not find writing material. 

There was nothing to show that the delay in giving notice was 
brought about by any act of defendant, or that the time in which 
it was to be given was practically rescinded and treated as of no 
importance by defendant. In that case the court declares that 
the phrase ‘‘ before or at the time of unloading,” does not mean 
that it must be at the identical moment, but so immediately that 
the object sought by the notice can be attained. 

From this expression the conclusion follows that if the notice 
had been given in such time that the object of the notice, viz: 
an inspection of the cattle before they were placed beyond the 
reach of inspection by defendant was accomplished, it must have 
been a compliance with the agreement. 

In the case before us the evidence tended to show that verbal 
notice was given at the time of unloading ; that defendant’s agent 
told plaintiff it was unnecessary to go to the office that night ; that 
written claim was presented in three days after the cattle by con- 
sent of defendant had been removed sixteen miles to plaintiff’s 
farm, where an inspection of the cattle could have been had; that 
when presented, plaintiff was referred to the agent at Lawrence 
for settlement who put his refusal to settle the same, not on the 
want of timely notice but, on the ground that the cattle were not 
damaged—thus implying that he had investigated the claim. 

We think that the court erred in sustaining the demurrer to the 
evidence, and therefore the judgment will be reversed and the cause 
remanded, the other judges concurring, except Judge Wagner who 
is absent. 


e 
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Stats or Missouri, Respondent, vs. Peters Myers, Appellant. 


1. Indictment— Broker's license— Failure to obtain, application for, etec—One deal- 
ing in bills of exchange etc., without obtaining the license required by the 
statute, (Wagn. Stat. p. 247, 3 1) cannot shield himself from its penalties by 
showing that he made application for license and tendered the tax, as provided 
by law. See State vs. Jamison. (23 Mo. 330.) 


Appeal from Barton Circuit Court. 
W. H. Phelps, for Appellant. 
Jno. 4. Hockaday, 4tl’y Gen’l, for Respondent. 
Suerwoop, Judge, delivered the opinion of the court. 


The defendant was indicted for dealing in bills of exchange 
&c., &c. without having obtained a license so todo. He was 
convicted of the charge, and now relies for reversal on the point 
that the court improperly excluded evidence offered by him, to 
show that he had made due application to the collector in the 
manner required by law and had tendered him the requisite sum 
of money, but the officer refused to issue a license as it was his 
duty todo. There was no error in rejecting such evidence. 

The law (Wagn. Stat. § 1, p. 247) applies to all who carry 
on the business of dealing in, or buying, or selling, or shaving 
any kind of bills of exchange, checks, drafts &c., &c. * * * 
‘¢ without a license for that purpose continuing in force,” and 
punishment must follow an infraction of the law, regardless of 
the reason which prevented a license from being obtained or the 
motive actuating the officer who, in dereliction of his duty, refused 
to grant it. The same view as here announced was taken by this 
court in relation to a dram-shop license, which the county court 
refused to grant. State vs. Jamison (23 Mo. 330). 

The judgment of the court below is therefore affirmed. All 
the other judges concur. 
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Saran E. Quaneg, et al., Appellants, vs. S. J. Fisuer, e¢ ai., 
Respondents. 

1. Evidence— Action to set aside deed of trust on wife's land— Husband and wife— 
Testimony of both admissible.—In a proceeding by husband aud wife to enjoin a 
sale under a deed of trust given on land of the wife, and to set aside the deed 
as being procured by fraud, the testimony of the husband and that of the wife 
were both held admissible, that of the wife as being the chief party in interest, 
and that of the husband as being her agent. 


Appeal from Jackson Co. Special Law and Equity Court. 
Campbell & Yeager, with F. M. Black, for Appellants. 
Karnes & Ess, with Tichenor & Warner, for Respondents. 
SHerwoop, Judge, delivered the opinion of the court. 


The plaintiffs, who are husband and wife, seek by this proce- 
dure to enjoin a sale under a deed of trust, and to cancel that 
deed, alleging that it was obtained by fraud, that the loan which 
the deed was designed to secure was never perfected, nor the deed 
delivered. The land described in the instrument is that of the 
wife. The answer was for the most part a denial in substance of 
the plaintiffs’ allegations. A temporary injunction was granted, 
but on the final hearing this was dissolved and judgment went for 
the defendants. 

It is insisted by appellants: 1st, That the court should have 
directly passed upon the question whether the testimony of the 
plaintiffs was received or rejected; 2nd, that if such testimony 
was received then the finding was manifestly against the evidence. 

After a careful consideration of the matter, we incline to the 
opinion, that, in this instance, the testimony of both husband and 
wife was admissible. That of the former, because he was acting 
as the agent-of his wife (Chesley vs. Chesley, 54 Mo. 347); 
that of the latter, because she was the chief party in interest, and 
testifying in relation to her property. (Buck vs. Ashbrook, 51 
Mo. 539, cas. cit.) But granting that the testimony in ques- 
tion was received and considered by the trial court, it does not 
thence follow that the result reached should have been differ- 
ent, for we regard the evidence as largely preponderating on 
the side of the defendants. 
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That the loan was actually consummated, although by mistake 
the note recited in the deed of trust. was not signed, is shown by 
S. J. Fisher, the trustee; by the admission of Chas. H. Quade, 
to Harrison and to Smith within a few days after the loan was 
completed, that the money was obtained; by the promise of 
Mrs. Quade to Harrison (who called to have the mistake 
corrected) that she would ‘‘ get Charley to sign the note and 
bring it up to the office,”? and by the very cogent fact that 
the $340 which Fisher says was reserved out of the $800, 
borrowed by Quade, in order to pay off a prior incumbrance 
held by Smith’s father, was paid by Fisher to Smith, just 
as the latter testifies Quade promised it should be, when admit- 
ting that the loan was effected and stating the terms on which it 
was secured. And the testimony of Fisher that the loan was really 
made, finds further corroboration in the testimony of Parsons, 
showing the amount which Fisher and Quade calculated would be 
requisite to release the property from incumbrance. And this 
sum $882.50 thus ascertained, testified to by Parsons from 
memory, corresponds very nearly with the figures, which Fisher 
says were made at the time referred to, and which he produced at 
the trial. And Quade himself testifies, that the paper purporting 
to contain these figures ‘‘ looks like the paper on which Fisher 
was figuring two or three days before I paid the money.” And 
if the memorandum or calculation thus made is to be regarded as 
correct, it is utterly inconsistent with the idea that no loan was 
obtained from Kiel. So that Quade is directly contradicted by 
Fisher, and indirectly but quite effectually by Parsons and by the 
memorandum produced. 

Quade claims that in making the payment to Fisher of $377.50, 
his only intention was to pay off the Smith incumbrance, but this 
is evidently untrue, as the Smith loan was only $300, made March 
1st, 1872, for one year at ten per cent., and the payment occurred 
July 21st, 1873. 

But there are other inconsistencies in the testimony of Quade. 
He says that owing to some disagreement respecting commissions, . 
he would not take the Kiel loan, but told Fisher that he would go 
and see Harrison, (whom he had previously spoken to about the 
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loan) and bring him in; and yet he never attempts to see Harri- 
gon in relation to the terms of the loan, never returns to get the 
deed of trust, which was intended to secure tlie loan, left signed 
and duly acknowledged on Fisher’s table, but abandons the 
whole design of obtaining a loan, and notwithstanding this, when 
as he says Fisher informed him in July, 1873, that the deed of 
trust sought to be canceled had been placed on record and de- 
mands payment of the debt thereby secured, expresses neither in- 
dignation nor surprise. Such a course of conduct is not impossi- 
ble, but most certainly altogether improbable. 

But there is one other pregnant circumstance in this connec- 
tion, which in the endeavor to place a proper estimate upon 
Quade’s testimony must not be omitted. I refer to the manner 
by which Quade obtained possession of the releases. He, him- 
self, says that Fisher never handed him the releases, which were 
designed to free his wife’s land from the Smith and the Kiel deeds 
of trust; and Fisher and Parsons both agree that while Fisher 
was engaged in counting the large bundle of money which Quade 
had brought, consisting for the most part of half dollars in frac- 
tional currency, and ten dollar bills, Quade without permission, 
picked up the releases, furtively gained the door, and could not 
be found when upon the completion of the counting of the money, 
it was ascertained to be $500 short. The releases were after- 
wards found filed for record. Taking all these matters of testi- 
mony heretofore detailed into careful consideration, it would seem 
extremely difficult to reach any other conclusion than that arrived at 
by the lower court. And although it would have been the proper 
course for that court to declare whether the testimony of the hus- 
band and wife was admitted or rejected, still the failure to make 
such declaration has not prejudiced the plaintiffs and cannot there- 
fore be held reversible error. 

Judgment affirmed ; all the judges concur. 
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E. A. Cook, eé al., Plaintiffs in Error, vs. Geo. Decker, ef al., 
Defendants in Error. 

1. Justice of peace—Action for rent—Mineral lands—Complaint—Speci fication 
of amount.—In suit for rent before a justice of the peace, plaintiffs’ compiaint 
must specify the exact sum, or if rent be payable in particular products or ma- 
terial, the exact amount thereof, demanded and due. 

2. Justice of peace—Rent of mineral lands—Complaint—Specification of amount 
due—Jurisdiction..—In suit for rent against the tenant of mineral lands, a 
statement that defendants had taken out of the ground thirty-two thousand 
pounds of ore, and that one-fourth of it was due to, and demanded by, plain- 
tiffs, is sufficient; and unless it appear from the record that such amount was 
over the jurisdiction of the justice, the judgment will not be set aside merely 
because the damages claimed for such default exceeded the jurisdiction. 


Error to Morgan Circuit Court. 


4. W. Anthony, with Ewing §& Smith, for Plaintiffs in 
Error, cited: Harley vs. McAuliff, 26 Mo. 525; Sweeney vs. 
Mines, 31 Mo. 240. 


John D. Neilson, for Defendants in Error, cited : Vaughn vs. 
Locke, 27 Mo. 290; Harley vs. McAuliff, 26 Mo. 525, 528. 


Waener, Judge, delivered the opinion of the court. 


The only question for consideration is, whether the court erred 
in dismissing the case ou defendants’ motion. 

The proceeding was originally instituted before a justice of the 
peace, under the act in regard to landlords and tenants, and the 
complaint stated that the defendants were tenants of the plaintiffs, 
and that they held under them certain mineral lands, and that 
they were to pay, as rent, one-fourth of the mineral that they 
took out of the ground ; that they had taken out thirty-two thou- 
sand pounds of lead ore, one-fourth of which was due plaintiffs, 
and that payment thereof was demanded, which was refused, etc., 
wherefore judgment for possession was demanded. The case was 
taken to the circuit court, and in this last court defendants made 
their motion to dismiss the case: 1st, because the justice of the 
peace had no jurisdiction of the amount claimed to be due, it be- 
ing for two hundred and eighty dollars; 2d, because the state- 
ment filed did not state the amount of the rent actually due spe- 
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cifically, either in money or lead ore. This motion the court 
sustained. 

The statute provides (Wagn. Stat. 882, §§ 33-35) that the 
Jandlord shall file a statement, setting forth the terms upon which 
the property was rented, and the amount of rent actually due, but 
that the amount shall not exceed the jurisdiction of a justice of 
the peace. In construing this statute in Vaughn vs. Locke (27 
Mo. 290), this court said: ‘“The exact amount of rent due is re- 
quired to be stated, not because that will affect the judgment 
either way, but because the tenant is permitted, upon a demand 
of the sum actually due from him, to avoid the suit entirely by pay- 
ing the demand, and may also, after the suit is brought, and at 
the hearing before the justice, come forward and pay up the rents 
and costs, and still retain the possession of the premises. In 
this view of the statute it is plain how important it is that 
the plaintiff should state the amount really due; for the amount 
stated must be the amount previously demanded; and where a 
greater amount has been demanded than is really due, the tenant 
can in no way avoid the suit and its costs without paying the sum 
thus claimed. If the construction of the circuit court be sus- 
tained, then, if upon trial the plaintiff is entitled to possession, 
however much the sum demanded may vary from the sum found 
to be actually due, the tenant is deprived of his privilege of pay- 
ing up the demand before suit.” 

As above stated the exact amount due must be demanded, in order 
to permit the tenant to pay the sum and retain the possession of 
the premises. ‘Till he refuses to pay the amount there is no rea- 
son for molesting or ousting him. To demand an uncertain 
amount, or to say that the landlord is entitled to an undivided 
share of certain articles, without making them definite, would 
not be sufficient. There might frequently be a disagreement as to 
wnat was the proper share or amount actually due. 

But a fair construction of the complaint here does not render 
it, liable to this objection. It states that the defendants had 
taken out of the ground thirty-two thousand pounds of lead ore, 
and that one-fourth of it was due to the plaintiffs, and that they 








had demanded it, and defendants had refused to pay it. This 
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was surely sufficiently definite. It was a demand for one-fourth 
of thirty-two thousand pounds, which the plaintiffs claimed were 
actually due them, and which would have been discharged by the 
payment of eight thousand pounds. This was the precise amount 
demanded as actually due, and it was easily ascertainable by the 
defendants. This reason, therefore, stated in the motion, was 
not a good ground for dismissing the case. 

The other reason assigned was that tle amount “was for two 
hundred and eighty dollars, and over the jurisdiction of a justice 
of the peace. The market price of the eight thousand pounds of 
lead was probably the amount stated, but that was a matter the 
court could not take judicial notice of, and the record fails to 
disclose that there was any evidence given on the subject. Till it 
was shown by evidence that the sum claimed was beyond the jus- 
tice’s jurisdiction, as it did not appear from the statement, the 
court could not dismiss for that reason. 

The judgment should be reversed and the cause remanded ; all 
the other judges concur. 
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Davip W. Bovutpin, Respondent, vs. Davin Ewart, Appellant. 


1. County seat, removal of —Pettis county—Statule, construction of —Judicial sales. 
—In February, 1864, the legislature passed an act “ to take effect on its pas- 
sage,” the first section of which declared that the seat of justice of Pettis coun- 
ty was thereby removed from Georgetown to Sedalia. The second section 
provided for the appointment of commissioners to select a site for new county 
buildings and obtain tile thereto. The third section enacted that the public 
records and movable property should be removed to the new county seat as 
soon as practicable after the passage of the act, and all courts thereafter held 
should be held at the new county seat, provided, however, that the county 
court should not be required to hold its sessions at the new county seat until 
suitable buildings were erected for their reception. Section nine designated 
the commissioners to select the site for the new buildings, but prohibited the 
levy of any tax for the erection of a court house, and provided that the citizens 
of Sedalia and vicinity should furnish the necessary means for that purpose, and 
that the commissioners should not enter upon their duties till sufficient money 

had been raised for that purpose. Section ten made it the duty of the court 

at its next regular term after the passage of the act, to appoint au arghitect 
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to prepare plans and make estimates for the new court house, which were to 
be approved by the county court and the commissioners were then to enter 
upon teeir duties: Held, that until suitable buildings had been provided at the 
new county seat, and the county court had decided that it was practicable to 
remove the records there, it was lawful for the circuit court to continue its 
sessions at the old county seat, and a sale of land on execution made at the 
old court house, during a term of the court being held there de facto,would eom. 
ply with the law requiring such sales to be made at the court house during a 
term of court, and the validity of such sale could not be attacked on this 
ground. 

2. Execution--Sales of land in a mass—Inadeguacy of condition.—A sale of 
lands under an execution, in mass, instead of in parcels, is not ipso facto void, 
but is subject to be set aside on motion or by bill in equity, where injury has 
resulted therefrom. The same rule applies to inadequacy of consideration. 


Appeal from Pettis Circuit Court. 


Phillips § Vest, with Draffin § Williams for Appellant. 
Childress & Musser, for Respondent. 


Hoven, Judge, delivered the opinion of the court. 


This was an action of ejectment for one thousand and five acres 
of land lying in Pettis county. The plaintiff recovered judgment 
for three hundred and sixty-five acres, and the defendant has 
appealed. The only question for our determination is as to the 
validity of a sale under execution made on the 6th day of May, 
1864, by the sheriff of Pettis county, during the session of the 
circuit court of said county at Georgetown. The defendant 
claimed title under this sale to that portion of the premises re- 
covered by plaintiff. 

The plaintiff contends that said sale was void; that prior to 
the date thereof the county seat had been removed from George- 
town to Sedalia, and that thereafter the circuit court could not 
lawfully hold its sessions at Georgetown ; that in legal contempla- 
tion there was no court house there, and that the statute requiring 
all real property taken in execution to be sold at the court house 
door, on some day during the term of the circuit court of the 
county where the same is situated, was consequently not complied 
with. Other objections have been urged as being fatal to the 
validity of said sale which will be noticed hereafter. 
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On the 15th day of February, 1864, the Legislature passed 
an act, which took effect on its passage, the first section of which 
is as follows: ‘* The seat of justice of the county of Pettis is 
hereby removed from Georgetown, the present county seat, to the 
town of Sedalia, on the Pacific railroad.”’ 

The second section required the commissioners thereinafter ap- 
pointed to proceed immediately to select a site for the location of 
the county buildings, and to obtain title to the same with the ap- 
proval of the county court. 

The third section is as follows: ‘* The public records, and pub- 
lic movable property, shall be removed to the new county seat as 
soon as practicable after the passage of this act, and all courts 
hereafter to be held for said county shall be held at the new 
county seat: Provided, however, that the county court shall not 
be required to hold their sessions at the new county seat until 
suitable buildings are erected for their reception.” 

Sections four to eight inclusive provided for ascertaining the 
cash value of the town lots in Georgetown, and for purchasing the 
same from the owners and paying them therefor. 

Section nine designated three commissioners who were to select 
the site for the county buildings, prohibited the levy of any tax 
for the erection of the court house, but provided that the citizens 
of Jedalia, and vicinity, shall furnish the necessary means there- 
for, and concluded with the following language: ‘‘ Nor shall 
the commissioners herein appointed enter upon the discharge of 
the duties imposed, until a sufficient amount of money has been 
raised for the completion of said court house.” 

Section ten made it the duty of the county court at its next 
regular term after the passage of the act to appoint an architect 
to prepare a plan of a court house and make an estimate of the 
cost of the same, which plan and estimate were to be submitted 
to said court for approval or rejection, and if approved, the com- 
missioners were then to enter upon the discharge of their duties 
as provided in the ninth section. 

It appears from the record that the various courts of Pettis 
county had been held continuously since the year 1837, in the 
court house at Georgetown, where the circuit court held its sit- 
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ting at the May term, 1864. In the last named year the court 
met on the 2nd day of May, and continued its sessions until the 
7th day of said month, on which day it adjourned to court in 
course. On the 5th day of that term the sale under considera- 
tion took place. It further appears that the county court met at 
Georgetown August Ist, 1864, and adjourned until August 15th, 
1864, on which day the following order was made, ‘‘Ordered that 
the clerk of this court be required to move the records and papers 
of the circuit and county courts to St. Louis, and that the office 
of the clerk of the courts be removed temporarily to Sedalia, 
until otherwise ordered by the court.” Said court upon the 
same day adjourned to meet in Sedalia on Monday August 29th, 
1864, and afterwards met at said place pursuant to adjournment. 

The act of February 15th, 1864, is manifestly the work of 
an unpracticed draughtsman, and is conspicuously deficient in con- 
gruity and completeness ; and it may well be doubted, when all 
its provisions are considered, whether an immediate, absolute and 
unconditional removal of the county seat was ever intended. 

In view of the general laws in relation to the removal of county 
seats, and the organization of new counties and the erec- 
tion of county buildings, which have been in force in this State 
from an early day, a county seat without a court house and jail 
would be quite an anomaly. Indeed, a general law which has 
been in force, certainly since 1835, and perhaps longer, requires 
that a good and sufficient court house and jail shall be erected at 
the seat of justice of each county, and in case of a change of the 
county seat, the circuit court is required to continue its session at 
the old county seat until convenient buildings for holding the 
court, together with a good and sufficient jail, are provided (Rev. 
Stat. 1855, p. 517, § 21); and yet, under the provisions of this 
act of February 15th, 1864, a site for the county buildings might 
never have been selected, and the buildings themselves never 
erected. The commissioners were expressly forbidden to select a 
location for the county buildings until the citizens of Sedalia and 
its vicinity should raise an amount of money sufficient to complete 
the court house, according to plans and estimates to be approved 
by the county court. This, we presume, has been done; but it 
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might never have been done, as there was no way of compelling 
the people of Sedalia to raise the required amount. But, conced- 
ing that the act itself accomplished the removal of the county 
seat, though no provision should ever have been made thereunder 
for the accommodation of the courts, where was the circuit court 
to be held in the meantime? It had no authority to provide a 
court room or clerk’s office, or other conveniences for holding court 
at Sedalia. By the terms of the act the county court was not re- 
quired to hold its sessions at Sedalia until suitable buildings were 
erected for their reception. No reason can be perceived why the 
circuit court should be required to hold its sessions at the new 
county seat before suitable buildings were provided for it, and 
the county court not be so required. It would have been impos- 
sible for the circuit court to have held session there until some 
place had been provided for it. The maxim lex non cogit ad 
impossibilia is as applicable to the present case as it would be 
in the case of individuals. 

It seems to us that a fair and rational construction of the third 
section would be, that the circuit court was not to hold its session 
at Sedalia until it was practicable to remove its records there, 
and, of the practicability of their removal, the county court was 
to be the judge. And this is the order of requirement observed 
in the section itself. It first requires the removal of the records 
to the new county seat, and then requires that the courts shall be 
held there. The record before us shows that the county court did 
assume control over this matter, and the records were not removed 
from Georgetown, nor the clerk’s office transferred to Sedalia, 
until the middle of August, 1864. 

If the general law in relation to the removal of county seats 
can be invoked to supplement the crude provisions of the act un- 
der consideration, it would most clearly appear to have been the 
duty of the circuit court to have continued its sessions at the court 
house in Georgetown, until provision was made for it at Sedalia. 
Certain it is, however, that for some reason the May Term, 1864, 
of the circuit court, was held at the court house in Georgetown. 
Whether it was, as a matter of fact, so held because the new act 
had never been promulged and was unknown to the circuit judge, 
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or, because, being cognizant of its provisions, he did not construe 
them as requiring him to hold court at Sedalia until room was pro- 
vided, and the records were removed, we cannot know. The le- 
gal presumption is, that the judge knew of the act. Now, sup- 
po-e that in some litigated cause the jurisdiction of the court to 
hear and determine causes at Georgetown had been questioned in 
consequence of this act, and the court had adjudicated that its 
session was properly held there, could such determination of the 
court be attacked collaterally? We think not. In our opinion 
the proceedings and judgments of the court, at its session in 
Georgetown, have precisely the same validity and force which they 
would have had if the right to hold said session at that place had 
been formally and solemnly determined. The very fact of hold- 
ing the court there necessarily implied a judicial assertion of the 
right to hold it. It was a de facto court, and its proceedings 
were not void, even should it be conceded that its session was at 
a place unauthorized by law. (Kane vs. McCown, 55 Mo. 198.) 
This being so, the place where such court was held, was, at least 
pro hac vice, the court house. The object in having judicial 
sales of real estate to take place at the court house door during 
the session of the circuit court, is to prevent as far as possible the 
sacrifice of property which might ensue if sales were had at a less 
public, or a less frequented place, as well as to have the officer of 
the court and its process conveniently under the control of the 
court. 

So far as appears, these objects were as fully met in the pres- 
ent case as they would have been if the act changing the county 
seat had never been passed. The defendant in the execution has 
never complained of this sale. No motion was ever made, or 
other direct proceeding had to set it aside; and we do not think 
it can be assailed in the present action. 

In both of the cases cited by plaintiff’s counsel (Northrup vs. 
People, 87 N. Y. 203, and Ross vs. Austill, 2 Cal. 183), in which 
the courts were held at places not authorized by law, the proceed- 
ings of the court were directly assailed on appeal ; and in neither 
of them was it held that they were absolutely void. 
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We are of the opinion therefore, that the session of the circuit 
court at Georgetown, in May, 1864, and the proceedings thereat 
were not nullities, and that the execution sale in question is not 
void. 

Objection is further made that the land was sold in mass, and 
not in parcels, as provided by law. Such a sale, it has been held, 
is not ipso facto void, but is subject to be set aside on motion, 
or by bill in equity, where injury has resulted therefrom to the 
jadgment debtor. (Rector vs. Hart, 8 Mo. 448; Fine vs. Public 
Schools, 30 Mo. 166; Kelly vs. Hurt, 61 Mo. 468.) The same 
rule applies to the inadequacy of the consideration, which is also 
urged. 

As the circuit court erred in its ruling as to the validity of the 
sale under execution, the judgment will be reversed, and the cause 
remanded. Judges Napton and Sherwood concur. Judge Wag- 
ner absent. 





C. R. Logan, Appellant, vs. County Court or Barton County, 
Respondent. 

1. County treasurer—Setilement with county court— Warrants, credit for—Stat. 
ute of limi/ations.—In his settlement with the county court a county treasurer 
is entitled to a credit for warrants received by him from the county collector, 
although not paid to the collector for more than ten years from their date. 
Whether, as against the holder, the county might not set up the statute, 
quere? But the collector, as agent of the county, and under the law, had the 
power to receive the warrants, although barred by time. And the treasurer 
was required to receive the warrants from the collector. 


Appeal from Barton County Circuit Court. 


MV. Bray, for Appellant, cited: United States vs. Wiley, 11 
Wall. 513, 514; Richardson, Adm’r, vs. Harrison, Adm’r, 36 
Mo. 100; McKinzie’s Adm’r vs. Hill’s Adm’r, 51 Mo. 307, 
308 ; Mclvor vs. Ragan, 2 Wheat. 29; Wagn. Stat. ch. 40, §§ 
7, 8, 9, 10, 11, 12, 28, 31, 32, 33, 34,35; Bauer vs. Franklin 
Co., 51 Mo. 208 ; Coy vs. City Council of Lyons City, 17 Ia. 
1-8. a ° 
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Cunningham §& Walser, for Respondent, cited: Richard- 
son, Adm’r, vs. Harrison, Adm’r, 86 Mo. 96; Hall vs. Wyburn 
2 Salk. 420; President and Directors of Bank of Alabama vs. 
Dalton, 9 How. 522; Mclvor vs. Ragan, 2 Wheat. 25 ; McKin- 
zie’s Adm’r vs. Hill’s Adm’r, 51 Mo. 303; State ex rel. vs. 
Clay Co., 46 Mo. 234; People vs. Clark Co., 50 Ill, 218 ; Coy 
ys. City Council of Lyons, 17 Ia. 7; Reppy vs. Jefferson Co., 
47 Mo. 68. 


Napton, Judge, delivered the opinion of the court. 


. This was a petition by the treasurer of Barton county ora 
mandamus upon the justices of the county court, to allow certain 
warrants received by him in his settlement with the county court, 
as treasurer. The court had refused to credit him with these 
warrants, because they were barred by fhe statute of limitations 
before they were paid to the collector or received by the treas- 
urer. 

The treasurer filed an answer, which, among other defenses to 
the statute of limitations, alleged as follows: ‘‘The relator fur- 
ther answering said return, says, that during the years 1859, 
1860 and 1861 the county of Barton levied a tax for county 
revenue purposes, on all the taxable property in said county, to 
the full extent which by law they could lawfully do, and collected 
said revenue as far as was in the power of said county court ; and 
that during these years there was no money which came into the 
hands of the treasurer from county revenue, which could be, or 
was set apart to pay off and discharge said warrants as required 
by law, although the treasurer of said county was often, during 
the years aforesaid, requested by the legal holders of said war- 
rants to pay the same. Relator further says, that from May, 
1861, and during the years 1862, 1863, 1864 and 1865, there 
was no circuit court he!d in the county of Barton, nor any court 
which had jurisdiction of the subject matter of this suit; that 
from August, 1862, till December, 1865, there was no clerk of 
the circuit court of said county, nor sheriff, coroner or any other 
officer authorized by law to issue writs of summons, or before 
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whom suits of any kind could be brought, or who could legally 
execute and return writs or process issued by any court of the 
State, nor was there any person or officer of said county during 
any of said years from 1862 to and including the year 1865, 
against whom suit could be brought, or on whom service of any 
writ could be executed in said county ; that the court house and 
_ records of said county were destroyed in 1862, and the officers of 
said county had all left the State, and there were no county court 
justices, during said time from 1862 to 1865, residing in said 
county, but that all had left the county and State, and were re- 
siding in another State, and that during the years 1862, 1863, 
1864 and 1865, no levy was made, or could be made, in said 
county for taxes for these years, nor any taxes collected, there 
being no officer to collect the same, and that the courts of said 
county were closed, and the county depopulated ; that there was 
in fact no sheriff, coroner, marshal, clerk of the circuit court or 
county court, or justice of the peace or constable, or any other 
civil officer of said county. And the relator says, that since the 
year 1865, to-wit, in 1867 and 1868, said warrants were pre- 
sented to the treasurer of said county for payment, and payment 
was refused for want of funds in his hands to pay the same, but 
relator denies that said county, through its authorized agents, 
ever refused to credit and allow said warrants, except for the 
reason aforesaid.” 

There was a motion to strike out this part of the answer, which 
was sustained. The following stipulation was then filed : 

‘¢ For the purpose of this suit it is agreed that these warrants 
were drawn and delivered by the county court more than ten years 
next before the same were received by the collector of revenue, 
or by the relator as treasurer; that they had been duly presented 
to the treasurer of Barton county, as set out in the plea in this 
case, and not paid for want of funds; that during the years 
1859 and 1860, said warrants were at divers times presented to 
said treasurer of said county for payment, but not paid for want 
of funds, but no endorsement made thereon by the treasurer. 
It is further agreed that the two counts in the return to the writ 
and answer thereto are by consent waived, so that the court may 
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decide the main question in issue under the answer to the return 
and the motion to strike out the same, and that the same shall be 
decided on its merits, waiving all informalities and imperfec- 
tions.” This stipulation is signed by the counsel on each side. 

The plaintiff asked the court to declare the law to be as fol- 
lows : 

First, ‘When warrants are drawn on the treasurer of the county 
by the county court, and made payable out of any money appro- 
priated for county expenditures, and the same are presented for 
payment to said treasurer, and not paid for want of funds, then 
the statute of limitations does not run in favor of said county 
until money comes into the hands of said treasurer which haa 
been or is appropriated for county expenditure, and should have 
been set apart by said treasurer to pay said warrants according tc 
their registration.” 

Second, ‘* The statute’of limitations does not run in favor of 
the county against the legal holders of a warrant drawn on the 
treasurer of said county, until it is made to appear that money 
has been appropriated to pay said warrant, and that the money 
has been received by the treasurer ; and the onzs is on the defend- 
ant to show that the bonds had been appropriated by the county 
and received by the treasurer.” 

Third, ‘‘ The right of action did not accrue to plaintiff until 
money came into the hands of the treasurer, appropriated for 
county expenditures and which he could legally pay on said 
warrants.’?” 

These instructions were refused and the court gave the fol- 
lowing: ‘* The court declares the law to be that the statute of 
limitations commenced to run on said warrants from their date, 
and that more than ten years having elapsed. before they were re- 
ceived by the collector, or by him paid over to the treasurer, the 
statute is a bar to this action.” 

This instruction is stated in the brief of coun:el but the record 
shows that the instruction was lost and is not copied. But it is 
not material since the instructions asked, and the motion to strike 
out the answer, sufficiently show, the views of the court on its 
denial of the mandamus. 
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This case presents a singular application of the statute of lim- 
itations to a settlement between the treasurer and the county 
court in regard to a paid county warrant. The warrant had been 
received by the collector in payment of county taxes, handed over 
to the treasurer and received by him, and claimed by him as a credit 
in his settlement with the court, but rejected by the court on the 
ground that it was issued more than ten years before its reception 
by the collector. The 46th section of our statute, art. 4, concern- 
ing county treasurers, provides, ‘‘ every officer or person entrust- 
ed with the collection of any county or city revenue in this State, 
is hereby authorized and required to receive all county and city 
warrants presented to him by the legal holder thereof, in payment 
of county or city revenue, license, tax, assessment,fine, penalty or 
forfeiture against said holder, and accruing to the county and city 
issuing said warrants.” Section 9 of the same chapter, author- 
izes, and indeed requires the treasurer to receive from the collec- 
tor “‘all scrips and warrants received by him in payment of 
county tax,” provided “ the collector will make out a list of such 
scrips and warrants, under oath, specifying the number and 
amount thereof and from whom received,”’ &c. 

Section eight and a portion of section nine, particularly point 
out the duties of the county treasurer in regard to all warrants 
“legally drawn for money by the county court of* the county of 
which he is treasurer.” He is to keep a book in which to enter 
such warrants as are presented to him for payment, describing the 
warrants and the date at which they were presented, and the war- 
rants are required to be paid in the order in which they are pres- 
ented for payment. He is required to pay the warrants when there 
is money in the treasury belonging to the fund drawn on. If 
there be no money in the treasury, the ‘‘treasurer shall so certify 
on the back of the warrant and shall date and subscribe the same.” 
(W. S. §34, p. 415.) It is not necessary to determine in this case 
whether the county collector, under the 46th section of the statute 
is authorized or required to set up the statute of limitations on 
the presentation to him of a county warrant, offered in payment 
of the holder’s taxes. In ordinary cases of individual indebted- 
ness, the debtor is not required by law to plead the statute. 
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He may pay the debt, although itis barred by time. In this case 

it was paid and the holder of the warrant is nowise concerned in 

the litigation between the county court and the treasurer. The 

collector, as an officer of the county, was expressly authorized’ 
to pay this debt, or in other words, to receive this warrant, which 

was the written evidence of the debt of the county, in payment 

of the taxes assessed on the holder. The collector was not merely 

authorized, but required, to receive this warrant. 

The county treasurer is required to receive this warrant from 
the collector, provided that the collector satisfies the treasurer in 
a mode prescribed that he received it in payment of county taxes, 

There is no suggestion that any of the formalities required 
were wanting in this case. The county court rejected the credit 
claimed, simply and solely on the ground that the warrants were 
issued more than ten years before the collector received them. 

The collector and treasurer are agents of the county. Their 
agency is regulated by law, and in this case there is no dispute 
that they strictly complied with the law. The county court is 
another agency, with enlarged powers, and entrusted with a su- 
pervision over the collector and treasurer, but this power of super- 
vision did not authorize them to disregard or annul such powers 
as were specifically delegated to the treasurer and collector. 

Whether county warrants, in the hands of the holders, or their 
assigns, are subject to the statute of limitations, in a suit against 
the county, until there is money in the treasury to pay them, is a 
question upon which we give no opinion. And whether the de- 
fenses to the statute set up in this case would be available or 
not in such a suit, it is of course unnecessary to decide, since it 
is clear, on the facts agreed on, that the warrants contested had 
been paid by the collector, an authorized agent of the county, 
and the holders have no interest in the matter controverted be- 
tween the treasurer and the county clerk. 

The mandamus asked for should have been awarded, and there- 
fore the judgment of the circuit court is reversed and the cause 
remanded. The other judges concur. 
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Tuos. Kipp, e/ a/., Respondents, vs. Francis E. Gurpar, Ap- 
pellant. 


1. Guardian—Annual setilement, of what force.—Annuval settlements of guar- 

* dians are mere exhibits showing the state of their accounts, and when the 
records of them are lost, their contents may be shown by parol. And entries 
relating thereto are in no sense judgments, and not conclusive on the ward. 

2. Judgments, lost—Contents, how shown.—The contents of lost or destroyed 
judgments may be shown by parol. 

3. Guardian and ward—Credits allowed guardian—Parol testimony impeach- 
ing, what sufficient.—To impeach by parol testimony, the allowances to a guar- 
dian for board, clothing and tuition, it isnot necessary that the specific items 

allowed should be made to appear, where the testimony shows that no allowance 

whatever should have been made therefor. 


Appeal from Jefferson Circuit Court. 


A. Green, for Appellant, cited: Picot vs. Biddle’s Adm’r, 
85 Mo. 29. 


John L. Thomas & Bro., for Respondents, cited: Picot vs. 
Biddle’s Adm’r, 35 Mo. 29, and cases there cited; Baker vs. 
Runckle’s Exec’r, 41 Mo. 391. 


HoveH, Judge, delivered the opinion of the court. 


This was an appeal from a final settlement in the probate court 
of Jefferson county to the circuit court of said county ; from the 
judgment of which last named court the defendant has appealed 
to this court. 

On the 22d day of October, 1867, the defendant was appointed 
guardian of the person and estate of Mary Isabella Simpson, 
who afterwards intermarried with the plaintiff, Thomas’ Kidd. 
Annual settlements were made by the defendant in 1868, and in 
1872 ; and in 1874, after the intermarriage of the plaintiffs, a 
final settlement was had in the probate court, in which certain 
allowances granted to the guardian in his annual settlements, for 
the maintenance and education of his ward, were reviewed, dis- 
approved and set aside. From this judgment the defendant ap- 
pealed to the circuit court, where, on trial de novo, that court 
likewise decided that the guardian was not entitled to the credits 
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for maintenance and education allowed in the annual settle- 
ments. 

It appears from the record that the original annual settlements 
and accompanying vouchers were lost, and the contents thereof, 
and the nature of the disbursements reported and allowed as 
having been made by the guardian for the benefit of the ward, 
were shown by parol testimony against the objections of the de- 
fendant. The entries of record showing that annual settlements 
had been made, and the amount of the ward’s estate received and 
disbursed by the guardian, were relied upon by him as being con- 
clusive of his right to the credits therein recited to have been 
allowed. The plaintiffs were unable to show the exact amount of 
any one of the lost vouchers, but it was admitted by the guar- 
dian, who was called as a witness for the plaintiffs, that all the 
allowances received by him, except for *‘ expenses of administra- 
tion,” as he termed it, were for board, clothing, tuition, and med- 
ical attendance. Testimony was introduced in relation to these 
charges, from which .the circuit court found that the guardian 
was not entitled to any allowance whatever for or on account of 
any one of them. . 

It is not claimed that the testimony was insufficient, in point 
of fact, to sustain the finding of the court ; but it is insisted that, 
as the annual settlements were lost, parol testimony was inadmis- 
sible to impair the effect of the records of the probate court, 
showing that certain credits had been allowed to the defendant ; 
and it is further urged that, even if such testimony were admis- 
sible, some specific items of credit must be shown to have been 
fraudulently, illegally, or improperly allowed before the annual 
settlements could be disturbed. ° 

We see no difficulty in the case, and no error in the mode of 
proceeding adopted by the court. It was clearly competent to 
show the contents of the lost settlements by parol. They were 
nothing more than mere exhibits of the state of the guardian’s 
accounts. (Sheetz vs. Kirtly, 62 Mo. 417; Jn re. J. L. Davis, 
Exec’r, 62 Mo. 453.) 

The entries of record in the probate court relating thereto, 
were in no sense judgments of that court, and were not conclusive 
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upon the ward; they were ex parte ; they were merely historical 
and not judicial in their character; they merely recited that 
settlements had been made, and the state of the guardian’s ac- 
counts, as reported by him. Even if the annual settlements them- 
selves constituted solemn adjudications of the rights of the par- 
ties—which cannot for amoment be conceded—the testimony would 
still have been admissible. 

The contents of lost or destroyed judgments may be shown by 
parol. (Gibson vs. Vauglian, 61 Mo. 418.) It would be a rul- 
ing full of peril to the estates of those whose rights it is the duty 
of the courts to guard with something of parental watchfulness 
and care, to hold that the annual settlements of administrators 
and guardians may be made conclusive by the loss of such settle- 
ments. 

The testimony admitted failed to identify any particular items 
allowed, but the court found therefrom that no allowance what- 
ever should have been made for any of the objects, on account of 
which the guardian claimed the disputed credits. If no allow- 
ances whatever should have been made for board, clothing, tuition 
and medical attendance, we cannot imagine why it should have 
been necessary to ascertain the specific amounts which were 
allowed for each of those several purposes, before they could be 
shown to be illegal or improper. The ground on which these 
allowances were denied, was that the services which the guardian 
required the ward to perform for him exceeded the value of her 
board, clothing and tuition. She attended the public school 
chiefly, and there were no physician’s bills. 

We see no reason for disturbing the judgment of thé circuit 
court, and it will therefore be affirmed. Judges Napton and Sher- 
wood concur ; Judge Wagner absent. 
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W. 8. Norton, Respondent, vs. Gricurist Porter, ef al., 
Appellants. 


1. Justice's court— Transcripts, how amended.—When it is made to appear that 
the transcript returned by a justice of the peace is substantially erroneous or 
defective, the appellate court may, by rule and attacliment, compel him to 
amend the same, and he must send up a faithful transcript of all the entries 
in his docket, together with all the process and other papers relating to the 
suit and filed therein. But he cannot of his own motion amend any of his 
docket entries. And it is exceedingly questionable whether, after the day for 
entering judgment, he can correct any mistake or supply any ‘omissions, with- 
out the consent of all the parties, and whether all corrections and amendments 
not so consented to must not be directed by the circuit court or other tribu- 
nal of equal authority. 


Appeal from Jasper Court of Common Pleas. 


W. H. Phelps, for Appellants, cited: The People ex rel. 
Phelps vs. Delaware Com. Pleas, 18 Wend. 558; Watson vs. 
Davis, 19 Wend. 371; Dauchy vs. Brown, 41 Barb. (N. Y.) 
555; Barns vs. Holland, 3 Mo. 48; Marion vs. The State, 11 
Mo. 578; Ex parte McGrade, 24 Mo. 125. 


Walser §& Cunningham, for Respondent, cited: Miller vs. 
Richardson, 1 Mo. 310; Aster vs. Chambers, 1 Mo.192; Ex 
parte Spencer, 61 Mo. 357; Silvey vs. Sumner, 51 Mo. 199 ; 
Dale vs. Copple, 53 Mo. 321; Paxton vs. Humber, 39 Mo. 521. 


Hoven, Judge, delivered the opinion of the court. 


This suit was originally instituted before a justice of the peace 
in Jasper county, and judgment was rendered by the justice in 
favor of the plaintiff, Norton, and against the three defendants 
therein, T. B. Dorsey, W. P. Davis and Patrick Murphy. An 
affidavit for an appeal was made by Patrick Murphy, for himself 
alone, and an appeal bond was executed by Patrick Murphy, E. 
W. Porter and R. M. Roberts, which, although it recited that T. 
B. Dorsey, W. P. Davis and Patrick Murphy had appealed from 
the judgment of the justice, contained no undertaking by them or 
on their behalf. No other affidavit or bond was filed. The 
docket contained the following entry: ‘‘Appeal granted to the 
court of common pleas of Jasper county.” 
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An order was made in the common pleas court, at the instance 
of the plaintiff, requiring the justice to amend his return. In 
pursuance of this order, an amended transcript was filed, from 
which it appeared that a judgment by default was rendered 
against Murphy and Davis, and that no motion was ever made 
before the justice by either of said defendants, to set aside said 
default. 

The transcript first returned by the justice was a copy of the 
docket entries made by him on the 14th day of August, 1873, 
which was the day of trial, and contained no mention of default 
having been made by any of the defendants. 

The amended transcript was a copy of docket entries made by 
the justice on the 10th day of February, 1874, after the rule 
had been served on him to amend his return. 

The defendant filed a motion to strike the amended transcript 
from the files; and the plaintiff moved to dismiss the appeal of 
Murphy and Davis, on the ground that no motion was made by 
them to set aside the default in the justices’? court. The two 
motions were heard together, and both were sustained. From 
the judgment dismissing the appeal of Murphy and Davis they 
have appealed to this court. 

The court committed no error in rejecting the amended tran- 
script. When it is made to appear that the transcript returned 
by the justice is substantially erroneous or defective, the court 
may, by rule and attachment, compel the justice to amend the 
same, and under such rule it is the duty of the justice to send up 
a faithful transcript of all the entries in his docket, together with 
all the process and other papers relating to the suit and filed 
therein. But he has no authority whatever to alter or amend, of 
his own motion, any of his docket entries, in making such re- 
turn. And it is exceedingly questionable whether, after the day 
for entering judgment has passed, a justice can correct any mis- 
takes or supply any omissions, without the consent of all the par- 
ties, and whether all corrections and amendments, not so made 
by consent, must not be made under the superintending control 
of the circuit court, or other court of equal authority in the prem- 
izes. It would be a dangerous practice to allow nunc pro tunc 
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entries to be made by justices of the peace. (People vs. Dela- 
ware Common Pleas. 18 Wend. 558; Watson vs. Davis, 19 
Wend. 371; Burton vs. McGregor, 4 Ind. 550; Young vs. 
Rummell, 5 Hill, 60.) 

It appears from the original transcript and the accompanying 
papers, that Murphy was the only defendant who had appealed from 
the judgment of the justice and was entitled to a trial in the com- 

.mon pleas court. As it does not appear that there was any fail- 
ure on his part to prosecute his appeal, the court erred in dis- 
missing it. 

The action of the court as to the defendant Davis is of no 
moment. He was not in court, and we do not understand how 
the court could dismiss the appeal of a party who had never taken 
anappeal. | 

The judgment of the common pleas court will be reversed and 
the cause remanded. The other judges concur. 





Hezex1au Price, Plaintiff in Error, vs. W. B. Brown, Defend- 
ant in Error. 


1, Supreme Court—Judgment—Failure of record to show.—Where the record 
fails to show a judgment in the court below, a writ of error will be dis- 


missed. 
Error to Morgan Circuit Court, 
Ewing & Smith, for Plaintiff in Error. 
Stover & Neilson, with J. W. Draffin, for Def. in Error. 
Norton, Judge, delivered the opinion of the court. 


This case is brought here by writ of error from the circuit court 
of Morgan county. 

The record failing to-show any judgment, the writ of error will 
be dismissed. (Ex parte Spencer, 61 Mo. 375; Dale vs. Copple, 
583 Mo. 321 ; Silvey vs. Sumner, 51 Mo. 199.) 

All the other judges concur, except Judge Wagner, who is 
absent. 
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Lexineton anpD St. Lovurs Ramroap Company, Defendant in 
Error, vs. CUTHBERT MocksseE, Plaintiff in Error. 

1. Judgment—Entries corrected nunc pro tunc.—In proceedings to set aside the 
report of commissioners condemning lands for railroad purposes, the entry 
upon the judge’s docket was, “ Objections overruled and judgment for defend- 
ant.” And the law required the judgment for defendant entered in such case 
to be one vesting the title in the company, but the clerk, in writing up the 
order, by mistake, made it to read, “ that plaintiff take nothing by his action 
and that defendant recover his costs:” Held, that the entry might be cor- 
rected nunc pro tunc at a subsequent term. 

. Writ of error— Will not lie after what time.—A judgment cannot be brought 
up on a writ of error after three years from the date of its rendition, although 
it may have been corrected nunc pro tunc within that period. 


Per Suerwoop, J., Concurrine. 


. Jones vs. Hart overruled by Lex. & St. L. R. R. vs. Mockbee.—The case of 
Lexington & St. L. R. R. Co. vs. Mockbee, and that of Jones vs. Hart, 60 Mo. 
$51, involve in principle the same questions, and the former in effect over- 
rules the latter. 


Error to Pettis County Circuit Court. 
Crandall §& Sinnett, for Plaintiff in Error. 


I. The original entry of judgment in this cause was a nullity. 
(Catiche vs. Circuit Court, 1 Mo. 436: Caldwell vs. Stephens, 
57 Mo. 589.) 

II. There was no entry on the judge’s docket, or other record 
evidence, authorizing the judgment entered nunc pro tunc. 
(Norfolk vs. Pate, 25 Mo. 597; Pockman vs. Meatt, 49 Mo. 
848 ; Saxton vs. Smith, 50 Mo. 490; Dunn vs. Raley, 58 Mo. 
134; Jones vs. Hart, 60 Mo. 354. ) 

*In Jones vs. Hart, which is a very similar though not so strong 
@ case as the one at bar, this court held that there was no ‘‘mere 
clerical mistake ’’ subject to correction, as such, by entry nunc 
pro tunc, and reversed the judgment. 


Vest & Gantt, for Defendant in Error, cited: Parker vs. 
Rugg, 9 Gray, 209 ; Moster vs. Moster, 53 Mo. 326; Wagn. 
Stat. 1064, § 8 ;,Hann. & St. Jo. R. R. Co. vs. Morton, 20 Mo. 
70 ; Gibson vs. Chouteau’s Heirs, 45 Mo. 171; Robertson vs. 
Neal, 6 Mo. 579; Turner vs. Christy, 50 Mo. 145; Mann vs. 
Schroer, 50 Mo. 306; Saxton vs. Smith, 50 Mo. 490. 
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Waaener, Judge, delivered the opinion of the court. 


This was a writ of error, prosecuted from a judgment of the 
circuit court making an entry nunc pro func. From the record 
it appears that on January 6th, 1869, commissioners were ap- 
pointed by the circuit judge of Pettis county, on the petition of 
the plaintiff, to assess the damages, if any, caused to the lands 
of the defendant by reasons of the plaintiff’s road being located 
over and through them. 

The 9th section of the plaintiffs charter, under which the pro- 
ceedings were had, provides, that: ‘‘if any owner of any tract of 
land through which such railroad shall pass, shall refuse to re- 
linquish the right of way for said road to said company, or the 
necessary lands for depot, engines, or warehouses, water stations, 
stopping stages, or turn-outs, or if the owners be infants, or 
persons of unsound mind, or non-residents of the State, the facts 
of the case shall be specially: stated to the judge of the circuit 
court of the county in which said lands are situated; and said 
judge shall appoint three disinterested citizens of the county in 
which such lands are situated, to view said lands, who shall take 
into consideration the value of the land, and advantages and dis- 
advantages of the road to the same, and shall report under oath 
what damages will be due to said lands, or any improvements 
thereon, stating the amount of damages assessed, and shall re- 
turn a plat of the land thus condemned. Notice of such appli- 
cation to such judge shall be given to the owner of such lands 
five days before the making of the application, if such owner re- 
sides in this State, or to his guardian; and if such owner be a 
non-resident of this State, he may be served with actual notice or 
by an advertisement for four weeks in some public newspaper.” 

The 10th section provides, that the persons appointed to view 
and value the lands shall file their report and plat in the county 
in which the land, or a part thereof, is situated, and if no valid 
objections are made to the report, the court shall render judg- 
ment in favor of the owner against the company, for the amount 
of the damages assessed, and after their payment a judgment 
shall be rendered, vesting in the company the title. 
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It is further provided that the objections to the report must be 
filed within ten days after the report is filed. 

Some of the records in the proceeding are lost and cannot be 
found ; but it is shown that due notice was given to the defend- 
ant of the application for the appointment of commissioners, and 
the commissioners having filed their report in which they assessed 
no damages to the land, he appeared at the July Term, 1871, and 
filed his objections in writing to the report. The only ground of 
objection made by the defendant was, that the report was unjust 
in not awarding damages to him, and that the plat filed with the 
report was not correctly drawn. 

These objections were heard and overruled by the court, and 
judgment was rendered for the company. Upon the judge’s docket 
the case is stated, and the following entry is made: ‘‘ Objections 
overruled, and judgment for defendant. Motion to set aside 
judgment, and for new trial. Motion overruled. Bill of excep- 
tions tendered, signed and filed.” From this entry it appears 
very clear that the objections of the plaintiff there, who is defend- 
ant here, were overruled, and final judgment was rendered for the 
defendant, who is the present plaintiff. The clerk, in writing up 
the order of the court, rendered judgment that plaintiff take noth- 
ing by his action, and that defendant recover costs. 

This was not the judgment required and authorized by the law 
governing the case. When the objections were overruled, and 
judgment given for the defendant, it should have been a judgment 
vesting the title in the company. 

On the 5th day of January, 1874, the plaintiff filed its peti- 
tion to have the proper judgment entered nunc pro func, and at 
the May Term, 1874, the court granted the prayer of the petition 
and rendered judgment accordingly. From this last judgment 
the defendant has prosecuted his writ of error. 

Certain informalities are relied upon in the first proceeding, 
which, it is contended, render the first judgment invalid; but we 
cannot notice them now. 

The writ of error, now before us, was sued out more than three 
years after the rendition of that judgment, and, therefore, it can- 
not be brought up now. If we were, however, disposed to look 





OCTOBER TERM, 1876. 





Lexington & St. Jo. R. R. Co. v. Mockbee. 





into the proceedings of condemnation, we do not think the errors 
assigned are maintainable. They are mostly technical, and 
whatever there was of substance, was unquestionably waived. 

The defendant was brought in on notice, and the court acquired 
jurisdiction. The only objections made were, that the plat was 
not accurate, and that damages should have been awarded to him. 
The court heard the testimony and decided against him. This 
was his reliance then, and he cannot be permitted to change his 
ground now. 

The only question is, whether the court did right in entering up 
the judgment nunc pro func. The law pointed out the judg- 
ment that the court was required to render, and whether it should 
render that judgment or not, was the matter in issue. Defend- 
ant presented objections against it, but they were overruled, and 
the judgment was ordered for the company as prayed for in the 
petition, and the clerk made a mistake or omission in writing up 
the formal judgment. 

All this sufficiently appears of record and presented the requi- 
site data to amend by. It follows that the court properly ren- 
dered the judgment, and its action should be affirmed. All the 
judges concur. 

Per SHERWOOD, J., concurring. 

I concur, for the reasons set forth in my dissenting opinion in 
Jones vs. Hart, 60 Mo. 351. That case and the present one are, 
in point of principle, precisely parallel. In order to conspicu- 
ously show this I here place the data from which the respective 
amendments were made, and the results of such amendments, in 
juxtaposition, thus : 

Jones vs. Hart. Lexington & St. Louis R. R. Co. vs. 
Clerk’s entry: “Jury return their ver- Cuthbert Mockbee. 
dict for plaintiff, and assess his dam-| The minutes of the judge’s docket 
ages at $4,634.91.” show the following entry: 
Judge’s entry: “Sub. tojury, and ver-| “Trial Docket Circuit Court of Pettis 
dict for $4,634.91.” County, for the July adjourned term of 
But the clerk entered on thecourt re- | 1871. Attoreys for plaintiff, C. & S. 
cord a special judgment in favor of the |For defendant, Rathbun & Houston. 


plaintiff, for the amount of the verdict. | Case No. 17. 
C. Mockbee vs. Lexington & St. Louis 
Railroad Co. 





























JEFFERSON CITY. 





Lexington & St. Jo. R. R. Co. v. Mockbee. 





On motion of the plaintiff to amend 
the judgment mune pro tunc, the court 
amended the judgment, and made it a 


general one. 


ORDER OF COURT 


Objections overruled, and judgment 
for defendant. Motion to set aside 
judgment and for new trial. Motion 
overruled, bill of exceptions tendered, 
signed and filed.” 

But the clerk entered the judgment 
on the court record as follows: 

“Cuthbert Mockbee against the Lex- 
ington & St, Louis Railroad Company.” 

“Now at this day come the parties 
-herein, by their attorneys, and the ob- 
jections heretofore filed by the plaintiff 
to the report of the commissioners in 
this cause, by consent of parties, is ta- 
ken up, and after being seen and heard 
by the court, is by the court overruled, 
It is therefore considered and adjudged 
by the court, that the plaintiff take 
nothing by his said action—that the de. 
fendant recover against the plaintiff her 
costs in this behalf, and that execution 
issue therefor.” 

On motion of the Lexington & St. L, 
R. R. Co., the judgment was amended 
nunc pro tunc, as follows: 

“The Lexington & St. Louis Railroad 
Company against Cuthbert Mockbee.” 

Now at this day come the parties 
hereto, by their attorneys, and it ap- 
pearing to the court that the defendant 
herein, Cuthbert Mockbee, has hereto- 
fore refused and now refuses to grant 
plaintiff, the Lexington & St. Louis 
Railroad Company, the right of way for 
its railroad over and through the follow- 
ing real estate belonging to said Cuth- 
bert Mockbee, and situated in Pettis 
County, Missouri, viz: The north half 
of the northeast quarter of section num- 
ber twenty-three (23), and the south 
half of section number fourteen (14), 
and the south half of the northwest 
quarter of section number fourteen (14), 
all in township number forty-seven (47), 





range number twenty-two (22), and it 
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further appearing to the court that on 
January the 6th, .1869, John M. Sneed, 
8. R. Emery and C. C. Godman, disin- 
terested citizens of said Pettis county, 
appointed commissioners by the judge 
of the court, after five days’ due and le- 
gal notice to defendant, under the pro- 
visions of an act of the General Assem- 
bly of the State of Missouri, entitled “‘an 
act to incorporate the Lexington & St. 
Louis Railroad Company,” approved 
December 9, 1859, to view the lands of 
Cuthbert Mockbee, hereinafter de- 
scribed, and report what damages, if any, 
would be done to the lands and the im- 
provements thereon, by the construction 
of the Lexington & St. Louis Railroad. 
over and through the same, did file 
their report, accompanied by a plat of 
the lands condemned, in the office of the 
clerk of this court, and by said report, 
the said commissioners say, after con- 
sidering the value of the land, and the 
advantage and disadvantage of the road 
to the same, that no damage has been 
or will be done to said lands of de- 
feridant, or the improvements thereon, 
by the construction of said railroad over 
and through the same, and the said 
Cuthbert Mockbee having filed in the 
court his objections to said report with- 
in ten days after the filing of said re- 
port by consent of the parties hereto, 
the said report and objections are now 
taken up by the court, and being seen 
and examined, and the testimony having 
been heard, the court doth order and 
adjudge that said report of said com- 
missioners be approved, and that said 
Cuthbert Mockbee be divested of the fee 
simple title in and to a strip of land one 
hundred feet in width over and through 
the lands hereinbefore described, .as 
shown by the report and plat filed by 
said commissioners, and that the same 
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be vested in the Lexington & St. Louis 
Railroad Company; and it is further 
ordered that said company pay the cost 
of this proceeding.” 


Result in thi tt: Jud t af- 
Result in this court: Judgment re- Fey in this cour udgment a 


versed and cause remanded. 


The case of Jones vs. Hart was pressed on our attention in the 
case at bar, as decisive of the lack of power in the lower court 
to make the amended entry nunc pro tunc. But that case has 
been passed sub si/entio and with averted eye. 

It would doubtless have been more satisfactory to the profes- 
sion, and especially to the counsel who so confidently relied on it, 
had that case been discussed and overruled in ¢e7ms as well as in 
effect. For in my humble opinion, if és case is law, ¢hat is not, 
and vice versa. 








Jno. B. Crark, et al., Appellants, vs. Mi.ton B. Drake, ef a/., 
Respondents. 


1, Eguity—Mortgage sale—Purchaser under—Action against, to divest title—Cir. 
cumstances which will sustain—Excess of judgment—Inadequacy of price— 
Purchase by administrator- Tender—Allegations, sufficiency of. —Tlie owner gave 
a mortgage on certain land to secure the payment of $2,300, of which sum, how- 
ever, only $300 was received. The remainder, which was to have been paid 
from time to time in instalments, was, in fact, never paid. On the death of 
the mortgagor the brother of the mortgagee became his administrator, and, 
with knowledge of the amount paid, permitted the assignee of the mortgage 
debt—who was also brother-in-law of the mortgagee—to obtain judgment on 
the mortgage debt for $3,421, aud at the sale under said judgment, the admin- 
istrator, while acting as such, purchased the property for $520, which was 
about one-tenth of its value. It appeared that, at the time of said judgment 
and sale, all the heirs were minors, and that the estate owned lands other than 
those mortgaged. and owed no other than the mortgaged debt. 

Held that, although the mere omission to apply to the proper court for power 
to sell the land for the payment of the debt (Wagn. Stat., 94, 38), might 
not have rendered the administrator chargeable for the consequences 
of the sale under the foreclosure, and independent of the question as to his 
power to purchase without thereby rendering himself a trustee for the creditors 
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or the heirs, the fact of the great excess for which judgment was rendered, 
the inadequacy of price paid at the sale thereunder, the knowledge and rela- 
tionship of the parties, and the other attendant circumstances, would, on bill 
for that purpose, brought by the heirs, warrant a decree divesting his title, and 
vesting it in the heirs. 

And held in such suit, on demurrer, Ist, that an allegation in the petition that 
* the judgment was obtained on a fraudulent mortgage for the want of the con- 
sideration money mentioned in the same,” sufficiently set out the facts which 
made the mortgage fraudulent; 2d, that it was not necessary to make theas- 
signee of the debt, who was plaintiff in the forclosure proceedings, a party to the 
bill; 3d, that the petition need not charge that the administrator paid for the 
land purchased by him out of the assets belonging to the estate; 4th, that if 
plaintiffs tendered all that they admitted to be due, the chancellor should not 
deny them relief on the ground of the insufficiency of the tender, but should 
grant relief only on their doing what equity required. 


vippeal from Polk County Circuit Court. 


Lay & Belch, for Appellants, cited: 1 Sto. Eq. Jur. § 323 ; 
2 Id., §§ 1211, 1261, 1265; 2 Washb. Real Prop. marg. pp. 
209-13 ; Boardman vs. Florey, 37 Mo. 559; Beal vs. Harmon, 
38 Mo. 435; Woodlee vs. Burch, 43 Mo. 231; Thornton vs. 
Irwin, Id. 153; Grumly vs. Webb, 44 Mo. 444; Dohrman vs. 
Covelin, 47 Mo. 76 ; Chesley vs. Chesley, 49 Mo. 540; Hunter 
vs. Hunter, 50 Mo. 445; Mechaud vs. Girod, 4 How. [U. 8.] 
503 ; Wagn. Stat. p. 84, §§ 1,2; p. 94, § 6; p. 98, § 32. 


Phillips & Vest, for Respondents, cited: Barker vs. Barker, 
14 Wis. 131-49; Wood vs. Hitchcock, 20 Wend. 48, 49; Bel- 
lows vs. Smith, 9 N. H. 285-87; Loring vs. Cook, 3 Pick. 48; 
2 Pars. Cont. 155; 1 Sto. Eq. § 409; 35 Mo. 71; Wood vs. 
Jackson, 8 Wend. 86-7; Hildreth vs. Sands, 2 Johns. Ch. 36, 
49, 50; Pepper vs. Carter, 11 Mo. 540; Rhodes vs. Outcalt, 48 
Mo. 372-3. 


Norton, Judge, delivered the opinion of the court. 


This suit was instituted by plaintiffs for the purpose of divest- 
ing defendants of title to certain lands in Benton county, and 
having it vested in plaintiffs. The only question before us is 
whether the court below erred in sustaining the demurrer to the 
petition and entering judgment thereon. 
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Stripping the petition of all surplusage, and disregarding the 
rambling manner in which the allegations are made, it substan- 
tially states the following facts: that James A. Clark in the year 
1860, was the owner of about four hundred acres of land in 
Benton county ; that on the 28th day of April, 1860, he execu- 
ted to one Jesse Drake a deed of mortgage, conveying to him 
said lands to secure the payment of $2,300 ; that at the time of 
the execution of the mortgage only three hundred dollars of the 
above sum was received by Clark, and that it was the agreement 
that the remaining $2,000 was to be advanced by Drake to Clark 
as the latter might require ; that Clark the next day after the 
mortgage was made, started for the State of Oregon to be absent 
two or three years, and that no part of the remaining $2,000, 
had at any time ever been advanced to Clark by Drake; that 
Clark died in the State of Oregon in 1864, leaving plaintiffs as 
his only heirs, who were all minors at the time of his death ; that 
one E. S. Drake, the brother of Jesse Drake the mortgagee, admin- 
istered upon the estate of said Clark in Benton county in the 
year 1864; that Jesse Drake after the maturity of the note, 
transferred the same to his brother-in-law, Charles Stewart, for the 
consideration of $500, and that Stewart had full knowledge that 
only $300 and interest was due on the same ; that E. 8. Drake, 
administrator of said Clark, with knowledge of the fact that only 
$300 and interest was due on said note and mortgage, permitted 
Stewart, the assignee, on the 11th day of March, 1865, to take 
® judgment thereon in the circuit court of Benton county against 
him as administrator for the sum of $3,421 ; that execution is- 
sued on said judgment, and the lands described in the petition 
were sold by the sheriff of said county, and, that Drake while act- 
ing as administrator became the purchaser of the same at the 
price of $520, and took a sheriff’s deed to himself; that there 
was also sold under said judgment and execution a lot in the 
town of Warsaw for the sum of $140; that said E. S. Drake 
died before the institution of the suit, and that defendants are his 
only heirs; that said Clark at the time of his death owned other 
lands besides those mentioned in the mortgage, and that the debt 
mentioned in the mortgage was the only debt he owed; that 
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plaintiffs had tendered the sum of $540 to defendants less 
$400 for waste committed by defendants. The objections to 
the petition, specified in the demurrer, are, that it alleges the 
mortgage to be fraudulent without stating the facts which make 
it so; that plaintiffs are estopped from asserting that the mort- 
gage or any part of it is fraudulent; that Stewart is not made 
a party to the suit, and that it does not aver that the administra- 
tor bought the land with assets belonging to the estate. 

The statement of the petition ‘‘ that the judgment was ob- 
tained on a fraudulent mortgage for the want of most of the 
consideration money mentioned in the same,”” was intended by the 
pleader, from the connection in which it appears, to apply to the 
fraudulent use made of it by Stewart the assignee, in demanding 
a judgment, and by Drake the administrator in permitting a judg- 
ment to be rendered on it for the full sum of $2,300 and interest, 
when both of them knew that such judgment should only have 
been for $300 and interest. In this view of it, not only could 
Clark, the ancestor of plaintiffs, have resisted such a proceeding, 
but the administrator who stood in his shoes, having knowledge of 
all the facts, was derelict in his duty in not resisting it. Ndr do 
we then see any necessity for making Stewart a party, as the suit 
is not brought for the purpose of vacating the judgment, but to 
take the title of land from the defendants, acquired by them under 
circumstances which authorize the interposition and interference 
of a court of equity. 

As we view the facts of the case the petition is not defective 
in failing to charge that the administrator paid for the land out 
of the assets belonging to the estate. 

The facts admitted by the demurrer show that the administra- 
tor, whose duty it wag to protect not only the interests of the 
creditors but of all parties interested in the estate, consented or 
permitted in fraud of the rights of creditors and heirs a judg- 
ment to be rendered against him as administrator for the sum of 
$3,421, when he knew that the true amount of judgment, if the 
debt bore only six per cent. interest, which from the statement of 
the petition was all that it did bear, should have only been for 
$300 with interest for about five years and a half and aggrega- 
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ting the sum of $398. It also shows that after this neglect of 
duties the administrator upon a sale made by the sheriff under an 
execution issued upon the judgment, to the rendition 6f which he 
had wrongfully assented, became the purchaser of all the land for 
$520, that being only one-tenth of its value. This concurrence 
of the administrator in the rendition of the judgment, fraudulent 
so far as he is concerned, to say the least of it, puts him in such 
® position that a court of equity will not allow him to profit 
thereby, as against those who have been defrauded thereby. 
(1 Story, § 423.) 

Now if under the law, Drake, the administrator, had ap- 
plied to the proper court as he had a right to do under § 6, 
(Wagn. Stat. p. 94,) for the sale of other lands to redeem the 
lands mortgaged, and the court had, under section 8 of the 
same statute, ordered a sale of the lands mortgaged, then he 
would have been charged with the duty of selling them and could 
not have purchased at such sale except under the restrictions 
which the statute imposes. This he did not do, but on the con- 
trary permitted a fraudulent judgment, with knowledge of the 
facts rendering it fraudulent, to be rendered against him, and un- 
der that judgment became the purchaser. Drake, the administra- 
tor, chose to abandon his true position and become a purchaser 
instead of a vendor, and instead of transferring the estate to 
another at a fair price, with all the guards our statutes throw 
around administrators’ sales, he had it transferred to himself at 
sheriff’s sale at one-tenth of its value. The mere omission of 
the administrator in not applying as he might have done to the 
probate or county court of Benton county to sell the land to pay 
this debt, migit not of itself render lim chargeable with the 
consequences. We think it would not; but when he becomes the 
purchaser of the land at a sale made under a judgment which he 
knew was for an amount nearly ten times more than it ought to 
have been, and his omission is coupled with an act which trans- 
fers the estate to himself at one-tenth of its value, then these 
facts alone, without a consideration of the other attending sus- 
picious circumstances, might be deemed sufficient to forbid a court 
from allowing him or his heirs to hold a title thus acquired 
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against the heirs of the intestate, who were all minors at the 
time of the transaction. (Conger vs. Ring, 11 Barb. 361; 
Harper vs. Mansfield, 58 Mo. 17.) 

Again, it appears that the land bought by the administrator 
sold for $540, and the lot in Warsaw sold for $140, aggregating 
the sum of $680. Now, but for the wrongful act of the adminis- 
trator in permitting a judgment for $3,421, when it should have 
been only for about $400, a sale of all the real estate would not 
have been necessary, and what was not sold would have de- 
scended to the plaintiffs, the heirs of Clark ; and if all of it had 
been sold, as was done, the excess of $280 over the judgment 
would, after the payment of costs, have been assets in the hands 
of the administrator for distribution among the heirs, there being 
no debts. 

Considering these facts in connection with the fact that Drake, 
the administrator, was the brother of the mortgagee, and that 
the parties interested in the estate were all minors, and that the 
assignee, Stewart, was the brother-in-law of the mortgagee, we 
think a case is presented which justifies the interposition of a 
court of equity, and entitled the plaintiffs to the relief prayed 
for. 

We do not place our conclusion upon the ground that an 
administrator cannot purchase land mortgaged by his intestate, 
at a sale made by a sheriff under a judgment of foreclosure with- 
out becoming a trustee, either for the creditors or heirs; nor is 
it necessary for the purposes of this case, to determine the ques- 
tion whether he can or cannot so purchase. If, however, an ad- 
ministrator omits to adopt the means provided by statute for the 
sale of land mortgaged by his intestate, and thus escapes the 
duties and prohibitions therein imposed, and colludes with the 
mortgagee and consents to the rendition of an unrighteous and 
unjust judgment against him, and buys the property under that 
judgment for one-tenth of its value, he will not be permitted to 
reap the profits of his fraud, as against those who have suffered 
by it, and whose interests to some extent were confided to him. 
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There was no objection made in the court below to the insuffi- 
ciency of the tender made by plaintiff, but the objection is urged 
before us. 

In the case of Whelan vs. Reily (61 Mo. 565), the rule ‘ that 
he who seeks.equity must do equity,”? was stated to import ‘‘that 
when a complainant comes before a court of conscience, invoking 
iis aid, such aid will not be granted, except upon equitable terms.” 
From this it follows that, if a party tenders all that he admits to 
be due, thereby evincing a willingness to do equity, the court 
will not deny him relief if he has mistaken the equity, but on 
the trial of the case will afford the relief only upon his doing 
what, in its judgment, the equity of the case requires. (Irwin vs. 
Brittain, 1 Hoff. Ch. 353 ; Bishop of Winchester vs. Paine, 11 
Vesey, 194.) 

Judgment reversed and the cause remanded. All the other 
judges concur, except Judge Wagner, who is absent. 





ty 
Vv 


Amos WuiteLey, Appellant, vs. ALLEN Stewart, et al., Re- 

spondents. 

1. Married woman, estate of —Mortgage-—Not charge on wife's land, when.—In an 
instrument in the form of an indenture conveying jand held by a married 
woman in her own right but not her separate estate, the husband and wife 
were both mentioned as parties of the first part, and the deed was signed and 
was duly acknowledged by both ; but the name of the wife did not appear other- 
wise, and the husband only named as grantor: Held, that the instrument 
did not even amount to an equitable charge on her estate. As to such estate 
she was incompetent to contract. (Shroyer vs. Nickel, 55 Mo. 264.) 


Appeal from Pettis Circuit Court. 

Plaintiff was creditor of Allen Stewart, and grantee in the 
mortgage and holder of the notes attempted to be secured by it. 
And the controversy was between him and the purchasers under 
the subsequent deed of trust. 

R. P. Garrett, for Appellant. 


I. A mortgage may be foreclosed by a proceeding under the 
statute, or by a bill in equity. The appellant has proceeded in 
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the latter way, and asks no reformation of the deed but that its 
lien be enforced against the land embraced therein; and the fact 
that Elizabeth Stewart is a married woman can make no differ- 
ence in this case as to appellant’s right to enforce the same. A 
mortgage is merely a security for the debt. (Pease vs. Pilot 
Knob Iron Co., 49 Mo. 124; Doniphan vs. Paxton, 19 Mo. 288 ; 
Linton vs. Boly, 12 Mo. 567; Mason vs. Barnard, 36 Mo. 384; 
Fithian vs. Monks, 48 Mo. 502 ; McClurg vs. Phillips, 49 Mo. 
815; Gill vs. Clark, 54 Mo. 415; Dunn vs. Raley, 58 Mo. 184; 
McQuie vs. Peay, 58 Mo. 56; Jones vs. Brewington, 58 Mo. 
210; Carter vs. Holman, 60 Mo. 498; Blackburn vs. Tweedie, 
60 Mo. 505.) 

II. The co-respondents of Allen and Elizabeth Stewart are 
purchasers with full notice of appellant’s lien. (McClurg vs. 
Phillips, 57 Mo. 214; Harrington vs. Fortner, 58 Mo. 468.) 

III. In this case the ‘* Dower” part of acknowledgment will 
be regarded as surplusage. (Seimers vs. Kleeburg, 56 Mo. 196.) 


Drafin §& Williams, for Respondent. 


I. The deed in question does not convey the title of Elizabeth 
Stewart. It does not, even on its face, purport to do so; and 
should not receive such a construction. (Purcell vs. Goshorn & 
wife, 17 Ohio, 105; Catlin vs. Ware, 9 Mass. 218; Melvin vs. 
Proprietors, ete., 16 Pick. 137.) 

Ii. Notwithstanding the name of Elizabeth Stewart is men- 
tioned in the introductory part of the deed, and the same is signed 
by her, yet she does not join in the granting part, nor are there 
any words of grant used by her showing an intention to convey 
her estate. Manifestly Allen Stewart is alone the grantor, and 
his interest only was intended to be conveyed. There are no words 
of grant as to the interest of Elizabeth Stewart. (Agr. Bk. Miss. 
vs. Rice, 4 How. [U. S.] 225; Purcell vs. Goshorn, supra; 
Bruce vs. Wood, 1 Metc. 542; Cincinnati vs. Lessees of Newell’s 
heirs, 7 Ohio [St.] 37; Learned vs. Cutler, 18 Pick. 382 ; Stevens 
vs. Owens, 25 Me. 94; Westhall vs. Lee, 7 Iowa, 12 ; Cox vs. Wells, 
7 Blackf. 410; Lathrop vs. Foster, 51 Me. 367; Powell and 
wife vs. Monson & Brimfield Co., 83 Mas. 347; Hall vs. Savage, 
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4 Mas. 273 ; 1 Washb. Real Prop., 231, § 12; 2 Id. 584, § 20; 
Ellenman vs. Thompson, 10 Mo. 587.) 

III. Plaintiff’s petition admits that the deed is defective as to 
Elizabeth Stewart, and asks that it be reformed as to her. A 
court of equity cannot reform a defective conveyance by a mar- 
ried woman of her legal estate. (Purcell vs. Goshorn and wife, 
supra; Chauvin vs. Wagner, 18 Mo. 531; Huff and wife vs. 
Price, 50 Mo. 228 ; Carr vs. Williams, 10 Ohio, 305 ; Johns vs. 
Reardon, 11 Md. 465; Martin vs. Develly, 6 Wend. 9; Martin 
vs. Hargadine, 46 II]. 322; Knowles vs. Chauby, 10 Paige Chan. 
342; Shroyer vs. Nickell, 55 Mo. 264.) 

IV. If the deed did not pass the estate of the wife Elizabeth 
Stewart, it would not, under any statutes, pass that of the hus- 
band. (Wagn. Stat., 935, § 14; Wannall vs. Kent, 51 Mo. 


150.) 
Suerwoop, Judge, delivered the opinion of the court. 


Allen Stewart and Elizabeth Stewart, defendants, are husband 
and wife. In March, 1872, in order to secure the payment of 
certain of his notes, made payable to plaintiff, he executed a cer- 
tain sealed instrument, in the form of an indenture, whereby he 
purported to convey certain land held by the wife in her own right, 
being derived from the estate of her father. Although the wife 
is mentioned in the commencement of the deed, and in connection 
with her husband, as ‘‘ of the first part,”’ yet in the body of the 
deed the name of the husband alone is mentioned as grantor ; nor 
does the name of the wife appear anywhere in the deed otherwise 
than as above stated, but is signed at the bottom thereof, and the 
deed is duly acknowledged by both husband and wife, and placed 
on record on the day succeeding its execution. Others of the de- 
fendants are those who purchased the land of the wife under a 
power of sale, contained in a deed of trust, executed by husband 
and wife in a formal manner. The last mentioned conveyance 
is of a date about a month later than the former deed. The 
plaintiff sought to foreclose the mortgage, claiming in his petition 
that, though in consequence of the name of the wife being omitted 
from the granting clause, the instrument, as to her, was at law 
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<< futile and invalid,” yet that it was ‘* nevertheless in equity, a 
valid mortgage upon said land.” The court below took a different 
view and dismissed the petition, and this is assigned as error. 

The ruling complained of was correct, and the authorities cited 
in opposition to that ruling will not be found to militate against 
it. In all those cases where we have held that an equitable mort- 
gage was created, whether the instrument in question was lack- 
ing in the formality of a seal, or in filling the blank with the 
name of the trustee, the parties were competent to contract, and, 
therefore, it was held that equity would treat the imperfect mort- 
gage as a charge on the estate mentioned therein, which would be 
deemed an equitable mortgage, and enforced accordingly. But 
a feme covert is not competent in respect to her land, so as to 
create an equitable charge thereon, save when possessed of a 
separate estate therein. (Shroyer vs. Nickell, 55 Mo. 264.) 
Here it is conceded that Mrs. Stewart had no separate estate in 
the land mentioned in the mortgage deed, and that deed shows on 
its face that she never granted the land, but that her husband 
was the sole grantor. The principles, therefore, which find 
enunciation in Shroyer vs. Nickell, swpra, are decisive of this 
case ; and the result reached is not in the least affected by the 
fact that defendants are purchasers under a deed of trust placed 
on record after the one already referred to, since the registry of 
the last named instrument only showed that the husband, and 
not the wife, had conveyed the land to secure the payment of 
certain notes. 

It follows that the judgment should be affirmed. The other 
judges concur. 





JEFFERSON CITY. 





State v. Cheek. 





Srate oF Missourt, Respondent, vs. J. W. Cueexk, Appellant. 


1. Practice, criminal—Company, incorporation of—Parol proof as to.—On in- 
dictment against the agent of an express company for embezzlement, the in- 
corporation of the company may be shown by parol. (Wagn. Stat. 1104, 3 22.) 

2. Indictment—Plea in abatement setting up subsequent indictment for same 
offense.—A plea in abatement to an indictment which sets forth with precision, 
by direct averment, the finding of a subsequent indictment against the defendant 
for the same offense should be sustained, and the indictment thereupon 
quashed. (Wagn. Stat. 1087, 34; Austin vs. State, 12 Mo. 393.) 

. Indictment—Resord of trial fatally defective, when.—The record of trial 
under an indictment, which fails to show that the prisoner was ever arraigned, 
or that any plea was ever entered in his behalf, orthat any issue was made 
at the trial, or that he was present during its progress, is fatally defective, 


Appeal from Jasper County Circuit Court. 
Walser & Cunningham, for Appellant. 


I. The circuit court erred in overruling the plea in abatement, 
and erred in refusing to hear evidence in support of the plea. 
(Wagn. Stat. 1087, § 4; Austin vs. State, 12 Mo. 394; State 
vs. Welch, 38 Mo. 33.) 

II. The evidence offered was not competent to prove that the 
Adams Express Co. was incorporated. The fact must have been 
proved by a certified copy of the articles of the association from 
the office of the secretary of State. (Wagn. Stat., 289, § 4.) 
We contend that § 22, p. 1104, as to practice in criminal cases, 
does not apply, because an incorporated company is not neces- 
sarily a corporation. 

Ill. The record fails to show that the defendant was arraigned, 
and does not show that he was present during the trial, nor that 
he was present when the verdict of the jury was returned. All 
these things must appear affirmatively from the record. (State 
vs. Braunschweig, 36 Mo. 397, and cases cited; Sess. Acts 
1875, p. 108.) ; 


Jno. A. Hockaday, tly Gen’l, for Respondent. 


I. Although the record shows no formal arraignment of the 
defendant, and no plea of not guilty, yet as this was not taken 
advantage of in the motion in arrest, or otherwise in the court be- 
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low, and no opportunity afforded that court to correct the error, 
it will not be reviewed by the Supreme Court. (Wolff vs. Walter, 
56 Mo. 295; Hirt vs. Hahn, 61 Mo. 498; 62 Mo. 121.) 

II. The record shows that defendant was in court at the begin- 
ning of the trial, and announced himself ready for trial. And 
as no adjournment appears, it is clearly to be inferred that he 
was continuously present during the trial. 

III. It was not necessary that he should be present at the 
time of the verdict, if absent voluntarily, which is presumed in 
the absence of proof to the contrary. (Sess. Acts 1875, p. 
108. ) 

IV. The plea in abatement was properly disregarded by the 
court. The pretended defect in the indictment could not be 
reached by plea in abatement, but only by demurrer. The court 
properly refused to admit parol evidence to explain the offenses 
charged in the indictment. 

V. The proof that Adams Express Company was an incorpo- 
rated company, was properly made by the agent. (Wagn. Stat. 


p. 1104, § 22.) The word ‘ corporation ” includes in its mean- 
ing ‘‘ incorporated companies.” 


Waener, Judge, delivered the opinion of the court. — 


This was an indictment against the defendant, who was agent 
of an express company, for embezzlement. He was convicted, 
and it is urged that there was no evidence of any crime having 
been committed, but the confessions of the defendant himself. 
But this was a mistake. A witness testified that he gave the 
money to the defendant to be transmitted by express, and that it 
never reached its destination, and that defendant admitted that 
he converted and appropriated it to his own use. All these facts, 
taken together, constituted ample evidence on the subject. 

The incorporation of the company was proved by parol, and it 
is objected that the evidence was inadmissible, because better 
evidence was attainable. 

Our statute provides that, “‘ if, on the trial or other proceeding 
in a criminal case, the existence, constitution or powers of any 
banking company or corporation, shall become material, or be in 
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any way drawn in question, it shall not be necessary to produce 
a certified copy of the charter or act of incorporation, but the 
same may be proved by general reputation, or by the printed 
statute book of the State, government or country by which such 
corporation was created.” 

Under this provision of the statute the court did right in over- 
ruling the objections, and the admission of the evidence was not 
error. 

The instructions for both the State and the defendant were un- 
objectionable, and submitted the case with unquestionable fair- 
ness. 

The defendant filed a plea in abatement, in which it was alleged 
that the grand jury had found a second or subsequent indictment 
for the same offense described in the first indictment, and upon 
which he was held for trial, and therefore asked that the first in- 
dictment might abate. This plea was overruled. 

The statute respecting criminal practice declares. that ‘‘ if there 
be, at any time, pending against the same defendant two indict- 
ments for the same offense, or two indictments for the same mat- 
ter, although charged as different offenses, the indictment first 
found shall be deemed to be suspended by such second indict- 
ment, and shall be quashed.” (Wagn. Stat. 1087, § 4.) 

In the case of Austin vs. The State (12 Mo. 393) it was held 
that a plea in abatement to an indictment, alleging the pendency 
of another indictment for the same offense, should specifica'ly 
show that the indictment pleaded to was the first found, and that 
the offensive act charged in each indictment was the same. 

Tested by this rule, the plea in this case was sufficient. It set 
out with precision. by direct averment, that the matters charged 
in each indictment were identical and the same. 

The record is fatally defective. It does not show that the 
prisoner was ever arraigned, or that any plea was ever entered in 
his behalf, or that any issue was made at the trial. Nor does 
it show that he was present in court during the progress of the 
trial. 

Wherefore the judgment must be reversed and the cause re- 
manded. ‘The other judges concur. 
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J. W. Arxrnson, Respondent, vs. ATtantic & Paciric Rai- 
ROAD ComPANY, Appellant. 

1. Damages, escape of fire from locomotive—Interest—Burning of trees—Meas- 
ure of damages,—In an action of damages against a railroad company for the 
destruction of certain forest trees caused by the escape of fire from defendant’s 
locomotive; held, 1st, that interest on the amount of damages found was not 
authorized by the statute—either that touching interest or 3 7 of the damage 
act; 2nd, that the measure of damages was the difference between the value of 
the trees before and that after the fire. 


Appeal from Cass Common Pleas Court. 
J. N. Litton §& Robert Adams, jr., for Appellant. 
J. D. Lisle, for Respondent. 
Hoven, Judge, delivered the opinion of the court. 


This was an action to recover damages for the destruction of 
three hundred and seventy fence rails, and for injury done to a 
large number of forest trees growing upon plaintiffs land, which 


destruction and injury were alleged to have been occasioned by 
the negligent escape of fire from a locomotive of the defendant. 

The plaintiff made a prima facie case of negligence against 
the defendant, which it did not attempt to rebut, and it will 
therefore be unnecessary to notice the instructions given and re- 
fused by the court on that subject. 

The only question in the case is as to the measure of damages. 
On this point the court instructed. the jury as follows: ‘‘ that 
plaintiff is entitled to recover of defendant the amount of dam- 
ages which the evidence shows he has sustained, together with in- 
terest thereon at the rate of six per cent. per annum from thedate 
of the burning.” 

In the case of Patrick 8. Kenney vs. The Hann. & St. Joe. R. R. 
ante p. 99,which was a suit for damages occasioned by the negligent 
escape of fire from the defendant’s locomotive, interest on the dam- 
ages was allowed by the trial court, and its judgment was reversed 
for that reason. Judge Napton, who delivered the opinion of the 
court, said: ‘* We are not apprised of any statutory provision of 
this State which allows a jury to give interest for such damages 
as were claimed in this suit. There is no such provision in our 
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statute concerning interest, and the 7th section of the Act con- 
cerning damages, which allows interest in cases of the unlaw- 
ful conversion of property by the party sued, would not in 
terms, or by analogous reasoning, embrace a case where no bene- 
fit could possibly have accrued to the defendant by the negligence 
which occasioned the destruction of the property.” 

That case is decisive of this and the judgment of the circuit 
court must therefore be reversed. 

As the case is to be re-tried, it may be well to remark that the 
true measure of damages, as to the trees injured,is the difference 
between the value of such trees before the fire and their value 
after the fire. 

The judgment will be reversed and the cause remanded. Judge 
Wagner absent ; the other judges concur. 





Louts Korner, Plaintiff in Error, vs. Jonn L. Bernicker, e¢ 

al., Defendants in Error. 

1. Lis pendens—Partition—Defendant in, intermarriage of prior to judgment— 
Husband not brought in—How affected by suit.—Where a woman who is de- 
fendant in a suit for partition intermarries before final judgment, although her 
husband is not made party, nor his marriage suggested, his rights are subject 
to the litigation and he cannot assert them after a sale of the property under 
the decree in purtition, (See 44 Mo. 102, 126; 46 Mo. 194; 40 Mo. 473; 37 
Mo. 498.) 

2. Practice, civil—Defects of service—Statule of jeofails.—Semble, that defects in 
the manner of service may be cured by the statute of jeofails. 


Error to St. Louis Circuit Court. 


Eber Peacock, for Plaintiff in Error, cited: 2 Kent’s Com. 
$§ 130, 131; Alexander vs. Warrance, 17 Mo. 229; Jackson vs. 
Johnson, 5 Cow. 74; R. C. 1855, p. 1228, § 7; p. 1218, § 7; 
Ellington vs. Moore, 17 Mo. 424. 


R. S. MacDonald, for Defendants in Error, cited: Bernicker 
vs. Miller, 44 Mo. 102; Miller & wife vs. Bernicker, 46 Mo. 
194; Sto. Eq. §§ 895, 896; 10 Mo. 100; 37 Mo. 199. 
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SHERWOOD, Judge, delivered the opinion of the court. 


The plaintiff brings ejectment for the undivided one-seventh of 
the west half of the east half of the northeast quarter of section 7, 
T. 45, R. 6, east, claiming the interest sued for in right of his 
wife. 

In 1859, Laura Lick was one of the defendants in a partition 
suit, instituted in the St. Louis Court of Common Pleas by John 
L. Bernicker, e¢ al. vs. Frederick Claus, e¢ al., wherein it was 
sought to have division made of the east half of the above quarter 
section. Service of process was duly had on the defendants, and 
they also appeared by attorney. Interlocutory judgment went 
on May 24th, 1860, that partition be made. Commissioners 
were appointed who allotted to Frederick Claus in severalty the 
east half of the tract last mentioned, and upon their reporting 
that the west half of said tract was not susceptible of division, 
the court confirmed their report and ordered the sale of that tract. 
This order of sale occurred October 31st, 1860. On the 8th of 
July, 1860, and after service of process, appearance by attorney, 
and the rendition of the interlocutory decree, as above stated, 
Laura Lick intermarried with the plaintiff, but no suggestion of 
the marriage was made, nor was he made a party defendant. In 
the next succeeding December the property ordered to be sold 
was sold by the sheriff to Bernicker, defendant, the sale approved, 
and the deed made tohim. A motion to set aside the sale was 
filed, overruled, and, on appeal taken to this court, the judgment 
was affirmed. 

There was issue born of the marriage referred to, May 10th, 
1861. 

In October, 1858, a suit had been brought for partition of the 
same land, in the St. Louis land court, by Peterson e¢ al. vs. 
Bernicker, Laura Lick, e¢ af. Service of process was had on the 
defendants in this case also, and they likewise appeared by at- 
torney, as shown by the record. In March, 1861, Bernicker filed 
an amended answer, and the result of the matter was, that on 
final decree the west half of the land sought to be divided, was 
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allotted to Bernicker in severalty, and the residue of the land was 
ordered to be sold. This occurred in February, 1862. Bernicker 
purchased this interest also. The marriage of plaintiff was not 
suggested in this suit, nor was he served with process, nor did he 
appear thereto. 

The records of both the common pleas and land court, as well 
as the sheriff’s deed, were read in evidence by defendants, and 
though objected to, no ground of objection was stated. 

It is claimed by the plaintiff’s counsel that the sheriff’s return of 
service is wholly insufficient as to Laura Lick. The service, as 
to her, in the common pleas court is undeniably irregular, but our 
statute of jeofails (Wagn. Stat. 1036, § 19) will perhaps cure 
any seeming defect of this sort ; and if this were not so, still the 
record recitals, that she appeared by attorney, remain uncon- 
tradicted. In addition to that the judgment of affirmance by this 
court must forever settle all matters of controversy involved in 
that suit.* As to the service in the cause originating in the land 
court, it is in usual form, and the record shows an appearance by 
attorney in that case also. Although no appeal from the judg- 
ment was taken, still the judgment stands in full force, unap- 
pealed from and unreversed, so that Bernicker’s title to the forty 
acres involved in this suit is assured to him by the judgments of 
two courts of competent jurisdiction. 

Another ground on which plaintiff’s counsel strenuously insist, 
is, that plaintiff by his marriage with Laura Lick, before final 
judgment was rendered in the partition suits, acquired certain 
freehold rights to the land in suit, of which he remains undivested, 
and, therefore, he can maintain this suit. 

In reference to this it may be observed that, while it may have 
been irregular to fail to bring him in as a party defendant by ap- 
propriate procedure, still it by no means follows that the irregu- 
larity is fatal, or that he is entitled to recover in this action. 
And for this reason, whatever rights he acquired, by virtue of his 
marriage, were obtained subject to the litigation then in pro- 
gress. That litigation resulted in a sale of the property, which 
sale swept away every vestige of claim which he or his wife might 





*See former adjudications referred to in syllabus. 
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otherwise have possessed to the property in suit. And plaintiff, 
therefore, can certainly occupy no better attitude in this regard, 
than if he had bought the property pendente lite; in which 
event there could be but one opinion as to the status he would 
occupy. (Turner vs. Babb, 60 Mo. 342, and cases cited. ) 

The judgment is affirmed. Judges Napton and Hough concur. 
Judge Wagner absent. 





Louis Srrx, ef al., Respondents, vs. A. B. Matuews, eé al., 
Appellants. 


1. Bills and notes—Phrase “value received”—Negotiability without— Evidence 
touching determined by place of payment and execution.—Under the laws of 
Missouri a promissory note not on its face expressed to be “for value re- 
ceived,” is not negotiable and not competent as evidence for like purposes as 
negotiable paper. But a note made in another State, and there to be executed 
and paid, is to be governed by the rules of evidence of that forum, and a note 
there negotiable without those words, is so competent on trial had in Missouri, 

2. Practice, civil—Partnership—Hvidence—Pleading.—Evidence is admissible to 
show partnership of defendants, without an averment of partnership in the pe- 
tition. 

8. Practice, civil—Probata and allegata notes and protest when competent evidence, 
—Where a note was made payable at the “Bedford Bank, Lawrence 
County, Indiana,” and the petition so alleged, and further stated that, on pre- 
sertment at that place, payment was refused by the cashier of “the Branch at 
Bedford of the Bank of Iudiana, said bank being the place where the said 
notes were payable,” and the answer did not deny that “the Branch at Bed- 
ford of the Bank of Indiana,” was the same bank where said notes were pay- 
able, there was held to be no variance in the petition which would preclude 
the introduction in evidence of the notes, or of the protest certifying such 
presentment. ; 

. Notice of protest inelosed to last indorser not sufficient to hold prior indorser— 
Notice may be proved aliunde, how.—In order to hold prior indorser it is not 
sufficient that notice of dishonor be given to the last indorser, and that like 
notices for the prior indorsers are inclosed to him. The evidence should show 
that each prior indorser designed to be held was himseif duly notified. Such 
notice may, however, be proved by circumstances aliunde, such as that, after 
protest the indorser paid or promised to pay part of the debt, or admitted 
that he continued liable for it. 


Appeal from Jackson Special Law and Equily Court. 
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Ermine Case, Jr., for Appellants. 


I. The notes are not alleged to be negotiable, and are really on _ 
their face non-negotiable, nor are such facts charged as will bind 
assignors of non-negotiable paper. 

II. Defendants are not alleged to be partners. There isa 
variance between the allegations and the note, as to the place of 
demand. The “Branch at Bedford of the Bank of the State of 
Indiana,”? and the *‘Bank of Bedford, Lawrence county, Indi- 
ana,”’ are two very different places. 

No proper demand was made. The notes appear to be pro- 
tested at the ‘‘Branch of Bedford of the Bank of the State of 
Indiana,” whereas: the notes are all made payable at the ‘‘Bed- 
ford Bank, Lawrence county, Indiana.”’ 


White §& Titus, for Respondents, 


I. The notes sued on are negotiable promissory notes, according 
to the laws of the State of Indiana, where they were executed 
and made payable, and where their indorsement by defendants 
occurred, and the law of the place of contract governs as to the 
construction of their terms and legal effect. (2 Ind. Stat. ch. 6, 
§§ 1, 6,16; & Pars. Bills [1 ed.], 317, e¢ seg. ; 2 Pars. Cont. 
[5 ed.], 583 e¢ seg. ; Price vs. Page & Bacon, 24 Mo. 65; 
Boulden vs. Page & Bacon, 24 Mo. 594.) 

II. It is unnecessary, in order to recover against defendants, 
to allege that they are partners. (Gates vs. Watson, 54 Mo. 585, 
and cases cited. ) 

III. There was no variance between the notes and the allega- 
tions in the petition. The bank at which all the notes were al- 
leged to be payable, is the same bank at which they were respect- 
ively made payable, and said facts are admitted to be true, by 
the failure of defendants to deny the same. (Bank of the State 
of Mo. vs. Vaughan, 86 Mo. 93.) 

IV. The certificates and affidavits of protest were also properly 
read in evidence, the same reason for their admission applying as 
in case of the notes. (Jarvis vs. Garnett, 39 Mo. 268.) 
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Norton, Judge, delivered the opinion of the court. 


This is a suit brought by plaintiffs against defendants, as in- 
dorsers on five negotiable notes. 

There are five counts in the petition, in each of which it is al- 
leged that the notes were payable to defendants, and by them 
indorsed to one Sloan, and by Sloan indorsed to plaintiffs ; that 
four of said notes were made payable at the bank in Bedford, 
Lawrence county, Indiana; that,they were negotiable notes, and 
were duly protested for non-payment, of which due notice was 
given the defendants ; that ‘the makers of said notes were non- 
residents of the State, and that payment of said notes was de- 
_ manded of defendants and payment refused. 

Defendants, by answer, deny the transfer of said notes, the 
protest and notice of the same, or that they were negotiable. 

On the trial the defendants objected to the introduction, as 
evidence, of the notes set out in the petition, on the ground that 
they were not negotiable, for want of the words ‘‘value received ;” 
also upon the ground that the petition did not charge that the 
defendants were partners, and that there was a variance between 
the notes and the allegations of the petition, and because there 
was no averment that the notes were due. 

The notes offered in evidence were not negotiable under the 
laws of this State, for the reason assigned by defendant, and if 
they had not shown on their face that they were payable in the 
State of Indiana, and the evidence which had already been in- 
troduced had not shown that they were not only made in Indiana, 
but were to be executed there, the objection to their introduction 
as evidence might well have been sustained. But it is well set- 
tled that a contract made in one State, and to be there executed, 
is to be construed according to the laws of that State. (2 Pars. 
Cont. 586.) The notes upon their face showing that they were 
to be paid in Indiana, and the statement of the witness that they 
were made in Indiana, subjects them to the operation of the above 
rule. Applying the 6th section of chapter 6, vol. 2, Statutes of 
Indiana to the notes in question, they come within the rules 
governing negotiable paper. The language of the act is ; ‘‘Notes 
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payable to order or bearer in a bank in this State, shall be nego- 
tiable as inland bills of exchange, and the payees and indorsees 
thereof may recover as in case of such bills.” 

The objection to the introduction of the notes, because they 
were indorsed respectively, ‘‘S. S. Matthews & Bro.,” ‘‘Mat- 
thews & Bro.” and ‘*Matthews & Hill,”’ and there was no partner- 
ship averred in the petition, was properly overruled. The prin- 
ciple that evidence is admissible to show partnership between de- 
fendants without an averment of partnership in the petition, was 
asserted by this court in the case of Lessing vs. Sulzbacher (35 
Mo. 445), and re-asserted in the case of Gates vs. Waison (54 
Mo. 585). 

The objection that the notes should not have been received as 
evidence, on the ground of variance, was properly overruled. 
The petition alleges that the notes were payable at the Bedfurd 
Bank, Lawrence Co., Indiana, the notes on their face show that 
they were so payable, and there was no variance between the 
note and allegation. It is true that the petition charges, that, 
upon the maturity of the four notes, payable “at the Bank of 
Bedford, Lawrence Co., Indiana,” they were presented at that 
place, and payment refused by the cashier ‘‘of the branch at 
Bedford, of the Bank of the State of Indiana, said bank being 
the place where said notes were payable,” but the objection would 
not apply to the admissibility of the notes, and could, if well 
founded, be urged as a reason for the rejection of the notary’s 
certificate of protest. And, as the objection was made to the in- 
troduction of the notary’s certificate of protest, and overruled, 
we will consider the sufficiency of the objection as though it had 
been properly made to the introduction of the note. 

In the case of the Bank of the State of Missouri vs. Vaughn 
(36 Mo. 90), where the bill was made payable ‘‘af the Bank 
of Mo. at St. Louis,” and the allegation of the petition was, 
that it was presented for payment ‘‘at the Bank of the State of 
Missouri at St. Louis, the place designated in said bill for pay- 
ment,”’ it was held that there was no variance, although the aver- 
ment of the petition was expressly denied by answer. In the 
case before us the answer does not deny the allegation that “the 





OCTOBER TERM, 1876. 





Stix, et al. v. Mathews, et al. 





Branch at Bedford of the Bank of the State of Indiana” was the 
same bank where said notes were payable, and the statement of 
the petition is therefore admitted. 

We perceive no error in the action of the court in allowing both 
the notes and certificates of protest to be read in evidence. 

Upon the close of plaintiffs’ evidence defendants asked the 
court to instruct the jury that, upon the evidence, plaintiffs were 
not entitled to recover. We will not consider the action of the 
court in overruling this instruction, inasmuch as the same ques- 
tion is presented in the objections which were made to the giving 
and refusing of instructions. 

The court gave one instruction, at the instance of plaintiffs, and 
against the objection of defendants, which it is unnecessary to 
notice, as the determination of this case depends on the action of 
the court in refusing the third instruction asked for defendants. 
It is as follows: ‘‘There is no evidence that defendants had proper 
notice of the dishonor of said notes, and the plaintiffs cannot re- 
cover.”? 

We have been unable, after a careful review, to find any evi- 
dence that defendants had been notified of the dishonor of the 
notes, as the law requires. The notes were made payable to de- 
fendants, and by them indorsed to Sloan, and by Sloan to plain- 
tiffs. They were also endorsed to ‘‘Fourth National Bank, Cin- 
cinnati, Ohio,”’ and placed in Bedford Bank for collection. The 
certificate of the notary shows. that at the request of the holder 
they were duly presented for payment, and protested for non- 
payment, and that on the same day notices of protest, one for 
the drawer and one for each indorser, were placed in a sealed en- 
velope, postage paid, and deposited in the post office at Bedford, 
and directed to R. W. Ricky, cashier Fourth National Bank, Cin- 
cinnati, Ohio. This is proof of notice to the last indorser, and 
to charge prior indorsers they should likewise be notified. Where 
all the indorsers of a negotiable note are sought to be held lia- 
ble, it is not sufficient to show that the last indorser only was no- 
tified of the dishonor of the note, and that notices of protest and 
non-payment for each prior indorser were inclosed to the last in- 
dorser, but the evidence should show that each prior indorser, who 
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is intended to be made liable, was duly notified. The undertak- 
ing of the indorser to the indorsee is, that he will pay the bill if it 
is dishonored, provided timely and due notice thereof is given him. 
This notice may be proved by circumstances, such as that an in- 
dorser, after protest, paid any part of the debt, or promised to 
pay it, or admitted that he continued liable for it. These are 
facts from which notice may be inferred. The evidence in this 
case neither shows that defendants were notified by Sloan or 
plaintiffs, or any subsequent indorser of the notes, nor does it 
show any fact which would authorize the inference that such no- 
tice had been given. 

The judgment is reversed and the cause remanded. All the 
other judges concur, except Judge Wagner, who is absent. 





Henry G. Sniper, Respondent, vs. Taz ApAms Express Com- 


PANY, Appellant. 


1. Common carriers—Damages—Contract, limitation of —Transfer from one 
carrier to another—Evidence.—A consignor delivered to the Adams Express 
Company a package, said to contain $352.35, which was received by the com- 
pany for transportation, and a receipt given therefor, containing this clause: 
“upon the special acceptance and agreement that this company is to forward 
the same to its agent nearest, or most convenient to destination only, and 
then deliver the same to other parties to complete the transportation; such 
delivery to terminate all liability of this company for such package.” The 
Adams Express Company transported the package a part of the distance, and 
then transferred it to the U. S. Express Company, which delivered it to the 
consignee, where the amount inclosed was found to be $100.50 short. Upon 
suit by the consignor against the Adams Express Co. for the amount of such 
deficit, Held ; 

Ist, that evidence was admissible on behalf of the defendant to show that it 
had delivered the package to its agent nearest to the point of destination, and 
that its agent had there delivered the package to other parties to complete 
the transportation, and to show further that the package, when received from 
the consignor, was securely sealed, and that it was delivered just as it 
was received, in good order, without beiug broken or mutilated. 

@d, that it was not the duty of the defendant’s agent, on giving the receipt, to 
call plaintiff's attention to its language. The stipulations were contained in 
the body of the receipt in a way not calculated to escape observation; they 
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composed a part of it, and the instrument showed on its face that it was'not 
merely a receipt; and it being accepted by the plaintiff in the transaction of 
the business to which it related, it was his duty to read it, and in the absence 
of proof of fraud, imposition or deceit, the law presumes that he had notice 
of its contents. 

2. Common carrier—Special contract—Limitation of liability—Negligence.— 
Acommon carrier may receive a parcel to carry it as far as he goes, and then 
to send it further; and such carrier may, by special contract, limit his com- 
mon law liability, but cannot exempt himself from liability for his negligence. 

3. Practice, civil—Trials—Instructions not based upon evidence improper.—-In- 
structions not based upon evidence in the case are improper. 


Appeal from Vernon Circuit Court. 
James B. Gantt, for Appellant. 


I. There were no underwritten limitations in the contract. They 
were in the body, and ‘‘ the legal presumption is, that stipula- 
tions limiting common law liabilities contained in a receipt given 
an express company, were known by the party receiving it.” (Bel- 
gen vs. Dinsmore, 51 N. Y. 166.) And in this case he had his 


counsel with him. Hence it was not necessary for defendant to 
show it called plaintiff’s attention to the terms of the written con- 
tract. 

If. The court erred in giving the instruction for plaintiff, which 
tells the jury, that if the defendant’s agent at Nevada did not 
call plaintiff’s attention to the underwritten limitations in the re- 
ceipt, and that the package was received by the consignee in good 
order, containing less money then when delivered, then the jury 
will find for plaintiff. 

1st. There were no underwritten limitations of responsibility 
in the receipt. ‘* The conditions were plain and in the body of 
the receipt in a way not calculated to escape attention.”” The 
shipping receipt constituted a valid and binding contract, and 
when defendant showed it had complied with the conditions 
on its part (which it could easily have done, had not the court 
below excluded its evidence), it was then discharged. (Grace vs. 
Adams Exp. Co., 100 Mass. 505; 98 Mass. 239; Coates vs. 
U. 8S. Exp. Co., 45 Mo. 238 ; 24 Ind. 403.) 

2d. The court told the jury in this instruction that defendant 
was liable as a matter of law, without any reference to the con- 
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ditions of the contract, and, excluding all proof of the perform- 
ance of the conditions by defendant, took the case away from 
the jury, in effect. It sums up certain facts and ignores all other 
parts of the case and evidence, and as such it is highly objection- 
able. The gist of the case is negligence, and the question whether 
defendant was guilty of negligence is not submitted to the jury 
at all. 

8d. It was not necessary to call plaintiff's attention to the 
contract. The terms on which the package was received were 
plainly printed in the body of the receipt. (Belger vs. Dinsmore, 
51 N. Y. 166; 100 Mass. 505.) 

III. The court committed error in refusing defendant’s third 
instruction. It simply told the jury that a common carrier could 
limit its common law liability. (Coates vs. U. 8. Exp. Co., 45 
Mo. 238 ; Grace vs. Adams, 100 Mass. 505; York Co. vs. Cen- 
tral R. R., 3 Wal. [U. S.] 107; Hooper vs. Wells, 27 Cal. 11; 
6 How. [U. S.] 382; 10 Ohio, 64; 19 Ill. 136.) 


W. P. Johnson, for Respondent, cited: Levering vs. Union 
Trans. & Ins, Co., 42 Mo. 88 ; Ketchum vs. Am. Merch. Union 
Exp. Co., 52 Mo. 390; Coates vs. U. S. Exp. Co., 45 Mo, 238 ; 
Oppenheimer vs. U. 8S. Exp. Co., 1 Cent. Law Journal [1874] 
107.- 


Norton, Judge, delivered the opinion of the court. 


This was a suit brought by plaintiff to recover money, alleged 
to have been lost from a package which defendant had received 
for transportation. The petition states, in substance, that de- 
fendant, as a common carrier, received from plaintiff a package 
containing $352.35, which he agreed to transport from Nevada, 
Vernon county, to Monroe City, Monroe county, and there de- 
liver the same to Andrew Snider, and that for such transporta- 
tion plaintiff paid defendant the sum of ninety cents; that de- 
fendant did not transport and deliver said package safely to said 
Andrew Snider, but so negligently and carelessly transported the 
same that there was lost from the package the sum of $100.50. 
The defendant, by answer, denied all the material allegations of 
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the petition, and sets up as matter of defense that he did receive 
from plaintiff a sealed package said to contain $352.35, and at 
the time of its reception entered into a special contract with plain- 
tiff, whereby it was agreed that defendant was only to forward 
the package to its agent nearest (or most convenient to) Monroe 
City, the place where said package was to be delivered, and then 
deliver the same to other parties to complete said transportation, 
and that such delivery was to terminate all liability of defendant. 
The answer further alleges that defendant safely delivered said 
package in good order, with contents unbroken or disturbed, to 
the United States Express Company at Sedalia, which was the 
nearest point to Monroe City, to which defendant transported. 

Plaintiff, in his replication, denies all the allegations of de- 
fendant’s answer. 

On the trial of the cause, plaintiff offered evidence tending to 
show the delivery of a package, as charged in his petition, con- 
taining $352.35, which was received by defendant for transpor- 
tation, and for which defendant at the time gave the following re- 
ceipt: 

Apams Express Company. 

‘Form 15. $352.35. Nevada, Mo., July 13, 1872.—Re- 
ceived from H. I. Snider one package, sealed, and said to con- 
tain currency, addressed Andrew Snider, Monroe City, Monroe 
county, Mo., upon the special acceptance and agreement that 
this company is to forward the same to its agent nearest or most 
convenient to destination only, and then deliver the same to other 
parties to complete the transportation ; such delivery to terminate 
all liability of this company for such package,” ete. 

The evidence of plaintiff tended further to show that the pack- 
age, when delivered at Monroe City, was in good order, but was 
short of the amount inclosed in it about $101, containing only 

251.25 at the time it came to the hands of the consignee. 

The defendant offered in evidence the deposition of Faulhaber, 
tending to show that Sedalia was the nearest point of destination 
to Monroe City for packages shipped from Nevada to Monroe 
City by the defendant, and that defendant did not have any line 
of transportation directly through from Nevada to Monroe City, 
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and that the package in question was on the 15th of July, 1872, 
delivered by defendant in good order and unbroken to the United 
States Express Company, at Sedalia, by which company it was 
shipped to Monroe City. Defendant also offered in evidence the 
deposition of Warner to show that he was the messenger of de- 
fendant in charge of said package; that it was carefully carried 
from Nevada to Sedalia, and that defendant had no office nearer 
to Monroe City than Sedalia. Plaintiff objected to the reading 
of these depositions, on the grounds of incompetency and irrele- 
vancy, which objections were sustained by the court, and to which 
defendant at the time excepted. 

The court, at the instance of plaintiff, gave the following in- 
struction : 

‘* Tf the jury believe from the evidence that the plaintiff did on 
the 13th of July, 1872, at Nevada, Vernon County, Mo., de- 
liver, or cause to be delivered, to the agent of defendant, a pack- 
age of money, containing the sum of two hundred and fifty-two 
and 35-100 dollars; that the agent of defendant received the 
same and gave receipt therefor, and received pay to deliver said 
package to Andrew Snider, at Monroe City, and did not call the 
attention of H. G. Snider to the underwritten limitations of re- 
sponsibility in the receipt read in evidence; that said package 
was received by Andrew Snider at Monroe City in good order, 
with a less amount of ‘money in it than when delivered to the 
agent at Nevada; then the jury will find a verdict for plaintiff for 
the difference in the amount they may believe from the evidence was 
placed in the package at Nevada, and the amount in said package 
at the time of its delivery to Andrew Snider, in Monroe City, and 
may allow interest on the amount found from the time of demand, 
made August 5, 1872, to the present time, at 6 per cent.” 

The court, of its own motion, gave the following instruction, 
<< Tlie court declares the law to be, that if the plaintiff at the time 
of delivering the package in question to the defendant’s agent re- 
ceived a receipt for the said package wherein it was expressly 
stipulated that the defendant would not be responsible for the 
same beyond the station of defendant nearest te Monroe City, and 
plaintiffs attention was culled to or he knew of such underwritten 
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limitation at the time, and that when it reached that point de- 
fendant was to deliver the package to others, and that Sedalia 
was the nearest point on the route of defendant to Monroe City, 
and that defendant carried said package safely and in good order 
to Sedalia, and there delivered it to the United States Express 
Company in good order-to complete the transportation, then de- 
fendant was not liable any further, and the issues must be found 
for defendant.”’ 

Exceptions were duly saved by defendant to the action of the 
court in giving these instructions. 

The following instructions, asked by defendant, were refused 
by the court, to which defendant excepted: ‘‘ The court declares 
the law to be that if the plaintiff, at the time of delivering the pack- 
age in question to the defendant’s agent, received a receipt for the 
said package, wherein it was expressly stipulated that defendant 
would not be responsible for the same beyond the station of defend- 
ant nearest to Monroe City, and that when it reached that point de- 
fendant was to deliver the package to others to complete the 
transportation, and that Sedalia was the nearest point on the 
route of defendant to Monroe City, and that defendant car- 
ried said package to Sedalia safely and in good order, and then 
delivered it to the United States Express Company in good order 
to complete the transportation, the defendant was not liable any 
further, and the issues must be found for defendant.”? 

‘¢2. The court instructs the jury that the defendant in this 
case, being a cOmmon carrier, had the right to limit its responsi- 
bility by special contract, and if the jury believe from the evidence 
that the defendant madea special contract with the plaintiff, where- 
by it accepted said package upon the express condition that it was 
not to be responsible for the same beyond its line, and if they find 
that defendant carried said package safely to Sedalia, the 
terminus of its route, in the direction to Monroe City, Mo., and 
then delivered it to another responsible forwarder and carrier, then 
its responsibility ceased, and defendant is not responsible for any 
loss happening after that time.” 

The above were all the instructions given except one, which 
declared that it was the duty of plaintiff to prove that the pack- 
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age contained the amount of money it was said to contain. 
The jury found a verdict for plaintiff, upon which judgment was 
entered, and from which defendant has appealed. 

The depositions offered in evidence by the defendant, and which 
were rejected by the court, should have been received as evidence. 
The evidence related directly to the issue involved, and was mate- 
rial to a proper determination of them. 

The fact that the package receiyed by defendant for transpor- 
tation contained the sum of $352.35 at the time he received it 
was denied by defendant, and he had a right to negative this fact 
by proof, which he proposed to do by the evidence offered, in 
showing that the package when received was securely sealed, and 
that it was transmitted and delivered just as it was received, in 
good order, without being broken or mutilated. It was proper 
that these facts should have gone to the jury, to be considered and 
weighed by them in determining the question whether the pack- 
age contained the amount of money charged to have been put in 
it. The evidence was admissible for another reason. It was 
shown by the plaintiff on the trial that at the time the package 
was delivered to defendant, that defendant gave to plaintiff the 
receipt hereinbefore copied. This receipt contained the stipula- 
tion that defendant should only deliver the package to its agent 
nearest or most convenient to destination, and deliver the same to 
other parties to complete the transportation, and upon such de- 
livery, all liability of defendant was to terminate. The deposi- 
tions offered by defendant and rejected by the court tended to 
prove a compliance on the part of defendant with the above stipu- 
lations, and ought therefore to have been read in evidence. 

The objection to the instruction given for plaintiff was well 
taken. The instruction directs the jury in effect that unless the 
defendant called the attention of plaintiff to the under written 
limitations of responsibility in the receipt read in evidence, that 
they were not binding on the plaintiff. 

In the case of Coates vs. United States Express Company (45 
Mo. 241) the validity of a receipt similar to the one in this case 
was involved, and the contract contained in it was upheld, and it 
was declared to be the established law that a carrier may receive 
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a parcel to carry as far as he goes and then to send it further. 
That a common carrier, by a special contract, can limit his com- 
mon law liability, but cannot exempt himself from his negligence, 
is established law. (Read vs. St. Louis, Kansas City & North- 
ern R. R. Co., 60 Mo. 199; Levering vs. W. T. & I. Co. 42 Mo. 
88; Wolf vs. The Am. Ex. Co., 43 Mo. 421; Ketchum vs. 
A. M. U. Ex. Co., 52 Mo. 390.) 

The dicta of the learned judge who delivered the opinion, (45 
Mo. 241) that there was no proof of payment for the whole route, 
was not intended to convey the idea that if there had been proof 
of payment for the whole route, that fact alone would have the ef- 
fect to change the rights of the parties under the written contract. 

The court committed error in assuming in the instruction that 
it was the duty of the defendant to call plaintiff’s attention to the 
stipulations in the receipt before he could be bound by them. 
The stipulations were contained in the body of the receipt, in a 
way not calculated to escape observation; they composed a part 
of it, were plainly written or printed, and the instrument itself 
showed on its face that it was not merely a receipt ; and it being 
accepted by plaintiff in the transaction of the business to which it 
related, it was his duty to read it, and in the absence-of proof of 
fraud, imposition or deceit, the law presumes he had knowledge 
of its contents. (Grace vs. Adams, 100 Mass. 507 ; Belgen vs. 
Dinsmore, 51 N. Y. 166.) 

The instruction given by the court, of its own motion, ought 
not to have been given, because, by the exclusion of the deposi- 
tions offered by defendant, there was no evidence in the case on 
which to base it. The instructions asked for by defendant, and 
refused by the court, were properly refused, because, by the ex- 
clusion of the depositions of defendant, there was no evidence on 
which to found them. If the depositions offered in evidence had 
been received, the principles embodied in the instructions. asked 
for by defendant should have been given as the law. 

Judgment reversed and cause remanded, the other judges con- 
curring. 
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Levin H. Baker, eé al., Plaintiffs in Error, vs. JosepH UNpEr- 
woop, Defendant in Error. 


1. Conveyance by United States marshal in 1825—Acknowledgment—Record— 
Execution— Direction to levy on chattels or lands, etc.—-Where land was sold 
and deed given by the United States marshal, in 1825, it was held, Ist, that 
by analogy with the then statutes of Missouri, his deed was properly acknowl. 
edged before the district court, of which he was an officer, and to which he was 
required to make his return, and that the clerk of the court was not tequired 
to certify that the marshal was personally known to him, and that under the 
statute of 1825 (R. OC. 1825, p. 221, 3 14) such deed was entitled to record; 
2d, that a sale by the marshal at the door of the court house at which the dis. 
trict court was held, and during a session of the court, was sufficient, al- 
though the land lay elsewhere; 3d, that, although the execution, if it author. 
ized him to levy on chattels and lands indiscriminately, was irregular and might 
at the proper time have been quashed, yet, as the officer will be presumed to 
have done his duty, and to have exhausted the personalty, before selling the 
land, sale thereof under such execution would—certainly after a lapse of fifty 
years—be sufficient to furnish the basis of title. 


Error to Carroll County Circuit Court. 


Jno. L. Mirick, for Plaintiffs in Error, cited Kennerly vs. 
Shepley, 15 Mo. 640 ; Keene vs. Barnes, 29 Mo. 337 ; 1 Greenl. 
Ey. p. 89; Laughlinvs. Stone, 5 Mo. 45. 


Hale & Eads, with L. H. Waters, for Defendant in Error. 


I. By analogy to State law regulating acknowledgments of sher- 
iffs’ deeds, the marshal’s deed should have been acknowledged before 
the circuit court of the county in which the real estate was situ- 
ated. (R. C. 1825, p. 369, § 21.) If it should be held that 
the acknowledgment is regulated by the general law in regard to 
conveyances, then the certificate shoulds state that the person ac- 
knowledging the deed was personally known to the court or officer 
taking the acknowledgment. (R. C. 1825, p. 218, § 10.) 

II. The executions under which said real estate was sold by 
said marshal, were illegal and unauthorized. They were general 
executions against the goods, chattels, lands and tenements of 
William Stokes. 
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Napton, Judge, delivered the opinion of the court. 


This is an action of ejectment to recover the northwest quarter 
of the southeast quarter of section 22, T. 50, R. 21. 

The titles of the plaintiff and defendant were based on the con- 
ceded title of Wm. Stokes in 1822, by patents from the United 
States. The land was military bounty land. 

The plaintiffs, who are heirs of Peter Lindell, claim the land 
by virtue of a sale by the United States marshal for the district 
of Missouri, under a judgment of the district court against John 
0’Fallon, executor vf Stokes, and an execution and a deed from 
said marshal in 1825. . 

The defendants claim under a regular chain of title from Ann 
Carson, only daughter and heir of Wm. Stokes, originating in 
1846, 

Consequently, the only question in the case was, whether the 
marshal’s deed in 1525, or rather, the record of it, was properly 
admitted in evidence as against the defendants, who were con- 
ceded to he bona fide purchasers for value, and without any other 
notice than the records imported. 

This deed and the executions referred to in it, and the sven. 
tisement for sale, are recorded in the records of the United States 
district court. 

The acknowledgment of the deed was on the 8th of Septem- 
ber, 1825. The records of that date state that Henry Dodge, 
United States marshal, personally appeared in the district court, 
and acknowledged the execution of the deed from him as marshal, 
to Peter Lindell. The records of Ray county show that the deed 
was filed for record in that county, and duly recorded in 1828. 

The clerk of the Carroll county court certifies that this record 
is duly recorded in the office of the recorder of deeds, and taken 
from the Ray county records. It was conceded that the land in 
dispute was in 1825 in Ray county, now in Carroll county. 

The deed from Dodge, marshal, recites two writs of execution, 
returnable to the September Term of the district court in 1825, 
copies of which are annexed to the deed (as recited in it), and 
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made a part and parcel of it; and further states that he levied 
on and seized ‘‘ all the right, title and claim, interest, estate and 
property of him, the said William Stokes, deceased,” to certain 
lands, including this now in dispute, and advertised as the law 
directs (stating the particulars), which advertisement is also made 
a part of the deed; and in pursuance of said execution and ad- 
vertisement, he did, on the Tth of September, 1825, at the court 
house door, in the city of St. Louis, during the sitting of the dis- 
trict court, sell the land, or rather, all the right, title and interest 
of Wm. Stokes, or that appertaining to his estate, in the land ad- 
vertised, to Peter Lindell, the highest bidder. He therefore 
transfers and assigns to Peter Lindell, etc., this interest. This 
deed is signed and sealed, 9th of September, 1825. 

The executions command the marshal, that of the goods and 
chattels, lands and tenements of the said Wm. Stokes, deceased, 
at the time of his death in the hands of his executor, to be ad- 
ministered, he cause to be made the damages and costs recited in 
the judgments. 

The advertisement recites, that by virtue of two executions is- 
suing from the district court of Missouri, the marshal would sell 
at the court house door to the highest bidder, on the Tth day of 
September, between the hours of 9-and 5, all the right, title and 
interest of Stokes in certain lands, of which the land, now in dis- 
pute, was a part, etc. The record of the district court recites, 
that on the 8th of September, 1825, Henry Dodge, marshal of 
said district, personally appeared in the district court and ac- 
knowledged the execution of this deed. The records of Ray 
county show that this deed was recorded there on the 18th of Sep- 
tember, 1828. The certificate of the recorder of Carroll county 
(taken from Ray county) is produced, and also of the now clerk 
of the district court of the United States. 

The judgment roll of the district court is then produced, show- 
ing the proceedings and final judgment in the cases on which exe- 
cutions against O’Fallon, executor of Stokes, issued. 

The title of the defendant depended on a deed from the daughter 
and heir of Stokes in 1845, which is conceded to have been for 
value and properly executed and recorded. So that the only 
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question in the case is as to the admission of the marshal’s deed 
in 1825, and its effect as giving notice to the purchaser from the 
heirs of Stokes, in 1845. 

It will be perceived by an examination of the cases of Kennerly 
vs. Shepley (15 Mo. 640), and Keene vs. Barnes (29 Mo. 877), 
that the value of such deeds was somewhat discussed, but that 
the precise question presented here was not determined. In the 
former cese the deed was lost and had never been recorded, and 
the controversy was between the creditors of Kennerly, repre- 
sented by the administratrix of Kennerly, and the grantee in the 
marshal’s deed. In the last case, the objections to the marshal’s 

*deed were not specified, and the court refused to decide on them. 
The date of the marshal’s deed in the case of Shepley vs. Ken- 
nerly was, however, the same as the present, and it was undoubt- 
edly the opinion of the court that final process in 1825 from the 
United States district court was not regulated by our State stat- 
utes, but by the district court under the act of congress of 1793. 

It seems clear that, although the statute of 1825(R. C. 1825, 
p. 370, § 21) requires a sheriff’s deed to be acknowledged before 
the circuit court of the county in which the estate therein con- 
veyed is situate, the acknowledgment of the marshal’s deed must 
be by analogy, acknowledged before the district court of which 
he was an officer, and to which he must make his return on the 
execution ; and as the acknowledgment of a sheriff’s deed did not 
require the court or clerk to certify that the sheriff was personally 
known to be the sheriff, so the certificate of the court, that the 
marshal was personally known, was unnecessary, as the court 
must be presumed officially to know its own officer. (Laughlin 
vs. Stone, 2 Mo. 48.) The 16th section of our statute (R. C. 
1825, p. 368) requires the sheriff to expose land levied on to sale 
at the court house door of the county where the land is situate, 
and during the term of the circuit court, but the United States 
marshal, being ordered to levy on land within the district, sold 
the same in the county where the district court was held, and at 
the door of the court house where such court was held, during the 
session of said court, observing, however, the other requisites 
named in the said section of our act. And such a sale being 
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sanctioned by the district court, was presumed by this court in 
the case of Shepley vs. Kennerly to have been in accordance with 
the rules and regulations of said court. 

The executions in this case differed from the executions author-— 
ized by our statute against executors, heirs, etc., for the 2nd sec- 
tion of the act requires when such executions are issued, that the 
sheriff shall be directed only of the goods and chattels which were 
of the ancestor, intestate, testator, etc., at the time of his death, 
he cause to be made the debt damages and costs, and if sufficient 
goods and chattels cannot be found in his county, then that of 
the lands and tenements which were of the ancestor, etc. he cause 
to be made the debt, damages, etc. The executions in this case 
were directed to be levied on the goods and chattels, lands and 
tenements generally. 

The deed in this case contains all the recitals required by our 
statute, (R. C. 1825, § 20,) the “‘ execution, advertisement, pur- 
chase and consideration.” Under the act of 1825 the deed was not 
required to recite the judgment. 

The 14th section of the act concerning conveyances (R. C. 
1825, p. 221) declares that ‘‘all grants, bargains, sales, leases, 
releases, mortgages, defeasances, covenants, conveyances, bonds, 
contracts, agreements of or concerning any lands, tenements or 
hereditaments, or whereby the same be affected in law or equity 
shall be recorded, together with the certificate of proof or ac- 
knowledgment in the office of the recorder of the county in which 
the lands, tenements or hereditaments thereby conveyed or to be 
conveyed or affected lie, and from the time of filing the same with 
the recorder for record, shall impart full and perfect notice to all 
persons of the contents thereof, and all subsequent purchasers and 
mortgagees shall be deemed and held in law and equity to pur- 
chase with notice ; but no such deed or other instrument of wri- 
ting as aforesaid shall be valid or binding, except between the 
parties thereto, and such as have actual notice thereof, until the 
same shall be deposited with the recorder as aforesaid.” 

As the marshal’s deed was recorded in Ray county in 1828, 
there could be no question that the subsequent conveyances from 
the heirs of Stokes were received by the grantees with notice, if 
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our statute in force in 1828 authorized such a deed to be re- 
corded. 

The 14th section above quoted authorizes all written instru- 
ments affecting land, which are legally acknowledged or proved, 
to be recorded, together with the certificate of proof or acknowl- 
edgment. 

The validity of sales by the U. S. Marshal in 1825, of land in 
Boone County, by advertisement and sale at the court house in 
St. Louis, seems to be conceded in the case of Keene vs. Barnes. 
The statement of that case does not show what proof was offered, 
whether an original deed or a copy from the record. The deci- 
sion, therefore, seems to have no bearing on the present case, ex- 
cept to show that sales by the marshal, at the court house door in 
St. Louis, of land in Boone county, were valid, or at least their 
validity would be recognized in the courts of this State. 

The only question seeming to present any difficulty in the pres- 
ent case is the variance of the executions, under which the mar- 
shal made these sales and which are recited in and made a part 
of the deed, from the form which our statutes in 1825 required. 
The State law then required such executions first to be made out 
of the goods and chattels of the deceased, in the hands of his exe- 
cutor, administrator, etc., and that lands and tenements should 
only be levied on, if sufficient goods and chattels could not be 
found. The executions in question were directed generally against 
both the goods and chattels and the lands and tenements. 

The general principle is, that an officer is presumed to have 
done his duty until the contrary appears, and though the execu- 
tions in this case authorized the officer to levy on lands and tene- 
ments as well as goods and chattels, without specifying that the 
former could only be levied on and sold in the event that no suf- 
ficient goods and chattels could be found, yet the executions be- 
ing general against both classes of property, and one class only 
taken, it is to be presumed that the officer acted in accordance 
with law, and first ascertained that there were no sufficient goods and 
chattels on which to levy. The executions were no doubt, in this 
respect, objectionable, irregular and might upon the proper sug- 
gestions, have been quashed, but having been executed upon prop- 





JEFFERSON CITY. 





Burnley v. Thomas, et al. 





erty clearly subject to the levy, in a contingency, we are hardly 
authorized to declare them void and insufficient to form any basis 
of title after the lapse of fifty years. 

The judgment is reversed and the case remanded. The other 
judges concur, except Judge Wagner absent. 





Jas. Burnuey, Plaintiff in Error, vs. Jas. 8. THomas, ef ai., 
Defendants in Error. 


1. Married woman—Separate estate— Question as lo character of estate, how de- 
termined.—The separate estate of a married woman is one to which the marital 
rights of the husband do not attach, or from which they have been excluded, 
And the character of the estate will be determined by ascertaining whether the 
words employed in the grant manifested an unequivocal intent to exclude the 
power and marital rights of the husband. 

2. Married woman—Separate estate may be joint and for life only.—A separate 
estate may be held by a married woman for life only, and conjointly with her 
children. 

8. Married woman—Separate estate—Intent to charge, how shown.—The law 
implies from the execution of a note by a married woman, a purpose on her 
part to charge her separate estate, there being no indication of a contrary 
purpose on the face of the paper. 


Error to Saline Circuit Court. 


J. P. Strother, for Plaintiff in Error, cited: Metropolitan 
Bank of St. Louis vs. Taylor, 58 Mo. 444, 450, 451, 455 ; Pre- 
vot vs. Lawrence, 51 N. Y. 219; State Nat. Bank of St. Jo. 
vs. Robidoux, 57 Mo. 446; Meyers vs. Van Wagoner, 56 Mo. 
115 ; Seimers vs. Kleeburg, 56 Mo. 196; DeBaun vs. Van- 
Wagoner, 56 Mo. 347 ; Lincoln vs. Rowe, 51 Mo. 571 ; 47 Mo. 
504 ; 32 Mo. 252; 23 Mo. 457; Murray vs. Barlee, 3 Myl. & 
Keene, 209. A 


C. Breathiill, for Defendants in Error. 


I. The defendant Julian has no separate estate in the land, 
since she holds possession together with her children. (1 Black. 
book 2, p. 180.) 
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II. Should the defendant, Julian Thomas, give birth to a child 
or children, after the deed to the land was signed and delivered, 
the estate would open and become divested in quantity by the 
birth of subsequent children, who are let in to take vested propor- 
tions of the estate. (4 Kent, t. p. 218,s8. p. 206; 44 Mo. 560.) 
And the provision that gives her the use, benefit and profits of 
the land during her life, is qualified and governed by the forego- 
ing one. If they are inconsistent, the first must prevail. (1 
Black. book 2, p. 381.) 

III. The contract being void at law, equity will not enforce it 
against the land, unless the defendant, Julian Thomas, in the 
note expressly makes the debt a charge upon it—which is not 
the case here. (Kimm vs, Weippert, 46 Mo. 532.) 


Hoven, Judge, delivered the opinion of the court. 


This was a proceeding to subject the estate of the defendant, 
Julian Thomas, in certain lands in Saline county, the legal title 
to which was vested in the defendant John W. Thomas, as trus- 
tee for her and others, to the payment of a note executed and 
delivered to the plaintiff by said Julian Thomas and the defend- 
ant James 8. Thomas, her husband, and said John W. Thomas, 

The material question presented for determination is, whether 
her estate in said lands was held by the trustee, Thomas, for her 
sole and separate use, so that she could in equity bind it for the 
payment of said note. 

That portion of the conveyance to John W. Thomas of the 
lands in question, which declared the trust, is as follows: ‘in 
trust for the sole and separate use of the said Julian Thomas and 
her children, however reserving a quarter of an acre of said tract 
on which the grave yard is situate. The aforesaid tract of land 
is hereby conveyed to said party of the second part, as trustee, as 
aforesaid, to the exclusion of any husband she, the said Julian 
Thomas, may have, but to be occupied and enjoyed by the said Ju- 
lian Thomas and her family during her natural life time, she to 
have the use, benefits and profits of the same during her life, and 
at her death it is to be the property of her children. If the said 
Julian Thomas should conclude, at any time, that it would be 
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best for her to sell the land hereby conveyed, she is hereby em- 
powered and privileged to sell and convey the same, through the 
trustee aforesaid, or his successors, but the money or proceeds 
are to be invested in land, which land is to be held and descend 
in the same manner as the tract conveyed by this deed to the 
said party of the second part, as trustee for Mrs. Julian Thomas 
and her children, as aforesaid.” 

It is contended by the counsel for the defendants, that Julian 
Thomas did not acquire any separate estate in the lands con- 
veyed to her trustee, by virtue of the foregoing provisions, inas- 
much as the estate conveyed was for the benefit of the wife and 
her children, and was to be occupied and enjoyed by her and her 
family during her life. 

The circuit court, it would seem, took the same view, as the 
relief asked by the plaintiff was denied. 

The separate estate of a married woman is one to which the 
marital rights of the husband do not attach, or from which they 
have been excluded. Hence, whenever a question has arisen as 
to the existence of a separate estate, the inquiry has been whether 
the words employed by the donor, grantor or devisor manifested 
an unequivocal intent to exclude the power and marital_rights of 
the husband. The fact that a femme covert is made a tenant in 
common of an estate, by a conveyance which excludes the marital 
rights of the husband, will not prevent such estate from becoming 
the separate estate of the wife. (Metropolitan Bank of St. 
Louis vs. Taylor, 53 Mo. 444.) Nor will the fact that the es- 
tate conveyed is a life estate simply, so prevent it. (National 
Bank of St. Joseph vs. Robidoux, 57 Mo. 446.) 

The words ‘‘separate estate’ are not limited in their applica- 
tion to estates held in severalty only, but they are also applicable 
to an estate held by the wife jointly, or in common with others, 
whether such estate is for years, for life, or in fee, provided the 
marital rights of the husband are excluded therefrom. It is un- 
necessary to say anything as to the effect of this deed as between 
Julian Thomas and her children ; and as the words employed to 
exclude the husband’s marital rights are clear, precise and ample, 
we do not hesitate to hold that Julian Thomas had an estate in 
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the land conveyed which she could charge with the payment of 
the note signed by her. 

The law implies from the execution of the note a purpose, on 
her part, to charge her separate estate, there being no indication 
of a contrary purpose on the face of the paper, (Metropolitan 
Bank vs. Taylor, 62 Mo. 338) and the circuit court therefore 
erred in refusing the plaintiff the relief sought by him. 

The judgment of the circuit court will be reversed and the 
esuse remanded. The other judges concur. 





Town oF BRowNSVILLE, Respondent, vs. W. A. Rempert, Ap- 
pellant. 


1, Justices’ courts—Appeal—Notice, failure to file—Afirmance of judgment— 
Diligence.—Where appeal from judgment in a justice’s court is not taken on the 
day of its rendition, and no notice of appeal is given before the second term 
thereafter, at which the case is triable in the circuit court, the judgment below 
may be affirmed on motion. And it is immaterial that after filing, and before 
hearing of the motion, such notice is given. Appellant does not show such 
diligence in prosecuting the appeal as the law requires. 


Appeal from Saline County Circuit Court. 


George L. Hays, with Ewing, Smith & Pope, for Ap- 
pellant. 


J. W. Edmonds, for Respondents 


Norton, Judge, delivered the opinion of the court. 


This was a suit upon an account tried before a justice of the 
peace, on which plaintiff recovered judgment, from which defend- 
ant two days thereafter took an appeal to the circuit court. This 
appeal was taken in November, and no notice of it was given to 
plaintiff. The first term of the circuit court came on in February 
thereafter, and more than ten days after the appeal was taken. 
The second term of court came on in the following June, and at 
this term, and after the first day thereof, on the 20th day of 
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June, plaintiff filed his motion for an affirmance of the judgment, 
for the reason that defendant had failed to give notice of his ap- 
peal, or prosecute the same. 

On the 24th of June, four days after the motion was filed to 
affirm the judgment, defendant filed notice of appeal with proof 
of service of the same, on the 22nd of June. 

The motion to affirm the judgment of the justice was taken up 
on the 25th of June and sustained by the court, and judgment en- 
tered accordingly. 

The only question involved in the record is, whether the court 
committed error in its action, affirming the judgment of the jus- 
tice. 

In the case of Page vs. Atlantic & Pac. R. R. Co. (61 Mo. 
78), the court declared that where an appeal is taken from the 
judgment of a justice on a day subsequent to its rendition, the 
party appealing should give notice thereof at least ten days be- 
fore the first day of the term, at which it is triable; and if notice 
is not given before the second term thereafter, such failure will 
authorize an affirmance of the judgment. \((See Rowley vs. Hinds & 
Welch, 50 Mo, 403.) The above cases are decisive of this, and the 
fact that defendant, four days after the motion to affirm the judg- 
ment had been filed, came into court and filed notice of appeal 
with proof of service, made only two days previous to the time 
the case was set for trial, is not such diligence in the canes 
of his appeal as the law requires. 

Judgment affirmed. All the other judges concur. 





A. H. Sumxpuer, ef al., Appellants, vs. N. B. Grvens, e¢ al., 
Respondents. 


1. Homestead—Claim of, against—Kaxecution—Appraisement— Unnecessary, 
when.—Where it clearly appears that defendant in an execution claiming land 
as exempt under the homestead law has no foundation for such claim, the levy 
is not vitiated by the failure of the sheriff to appraise the property. 

2. Homestead—Deed of, not valid against execution, when.—Under a proper con- 
struction of 3 7 of the Homestead law, a levy of execution will bold land against 
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a homestead exemption where the deed of homestead is filed after the judg. 
ment under which the execution is issued. 


Appeal from Lafayette Circuit Court. 
‘Wallace § Childs, for Appellants. 


The deed of defendant Givens, for said lots, was not filed 
for nearly six months, after the rendition of said judgment 
in favor of plaintiffs, and for that length of time after the lien of 
said judgment had fastened upon said lots and real estate. 
Hence, the deed could not prevail as against the execution. 
(Farra vs. Quigley, 57 Mo. 284; West River Bank vs. Gale, 42 
Vt. 27; Wagn. Stat., 698, § 7.) 

Vogler vs. Montgomery (54 Mo. 577) does not involve any 
question concerning the construction of sections seven and eight 
of the Homestead Law. 


Ewing, Smith & Pope, for Respondents. 


The levy of the sheriff was properly quashed. ‘‘ The sheriff 
could not proceed with the levy on the premises in the actual oc- 
cupancy of the defendant in the execution ‘as a family residence,’ 
until he had ascertained in the mode directed by the (homestead ) 
act, the extent and value of the premises. The question of title 
was not to be investigated by the sheriff.”” (Vogler vs. Mont- 
gomery, 54 Mo. 577.) 


SuHErwoop, Judge, delivered the opinion of the court. 


This case comes before us in order that we may determine the 
propriety of the action of the lower court in quashing, at the in- 
stance of the defendant Givens, the levy of an execution on his 
alleged homestead. With respect to the motion, evidence wag 
heard, whereby it appeared that the premises—two lots with a 
small house thereon, in the town of Waverly—did not exceed in 
dimensions or value, the statutory limit ; that the defendant, who 
had a family, had resided on the lots in question, from about the 
time of his purchase and the reception of a deed, on the 6th day 
of January, 1870; that such deed was not filed for record until 
January 31st, 1874; that the judgment of plaintiff on which the 











JEFFERSON CITY. 





Shindler, et al. v. Givens, et al. 





execution issued, was rendered August 7th, 1873, and that notice 
of defendant’s claim of homestead was duly served on the sheriff, 
prior to the day of sale, but had elicited no response. Two other 
lots in the same town and also a forty-acre tract were included 
in the levy. 

The action of the court below is attempted to be upheld here, 
by a decision of this court, in Vogler vs. Montgomery (54 Mo. 
577) ; but it will be found upon examination that section seven of 
the Homestead Act, whose proper solution must be decisive of this 
case, was not discussed in the one just cited, and so Judge Napton 
who delivered the opinion in that, as well as the later one of Farra 
vs. Quigly, (57 Mo. 284) takes occasion in the one last men- 
tioned to remark. And it will be observed also, in reference to 
the case of Vogler vs. Montgomery, supra, that the right of 
Vogler to the Homestead was established beyond question. It 
remains to be ascertained whether this was as satisfactorily done 
in the present instance. And if it shall clearly appear that Givens 
was not entitled as he claimed, the failure of the sheriff to ap- 
point appraisers, etc. etc., could certainly work the claimant no 
hurt, and therefore the mere technical remissness of the officer in 
this regard, would furnish no ground for quashing the levy. For 
it cannot, with any show of reason, be asserted, that the legisla- 
ture ever intended that the barren and meaningless ceremony of 
appointing appraisers should occur as to a lot or tract of ground, 
wherein no homestead right, could, under the circumstances of the 
particular case, by any possibility exist. Of course, there will 
arise doubtful cases in which the officer, armed with final process, 
may well hesitate as to his duty—in which, perhaps, his safer 
method would be a literal observance of the provisions of the sec- 
ond section of the act under discussion ; but of that class of cases 
we are not now speaking. 

Thus much as prefatory to the consideration of section seven 
on which we regard this case as hinging. 

That section provides, among other things: ‘‘ Such home- 
stead shall be subject to attachment and levy of execution upon 
all causes of action existing at the time of acquiring such home- 
stead, * * * * and for this purpose, such time shall be 
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the date of the filing in the proper office for the records of deeds, 
the deed of such homestead,” etc., etc. 

The evident object of this section, so far as it bears on the sub- 
ject matter of the present controversy was to establish an unal- 
terable criterion,to govern in all cases where disputes should arise 
as to the period when the homestead was acquired. That period, 
as definitely settled by statutory enactment, is ‘‘ the date of the 
filing in the proper office, etc., the deed of such homestead.” 

Plaintiffs’ cause of action must certainly have existed anterior 
to the rendition of judgment in their favor, in August, 1873, and 
since Given’s deed was not filed for record until January, 1874, 
we cannot, without altogether ignoring the legislative test, hold 
that any homestead was acquired prior to the last mentioned 
period. This being the case, Givens had no such homestead right 
as could be successfully asserted in opposition to a cause of ac- 
tion which was necessarily a subsisting one at the time the plain- 
tiffs recovered judgment against him. A conclusion similar to 
the one here reached, and on a section substantially identical with 
our own, was arrived at in Vermont, from which State our Home- 
stead Act was derived. (West River Bank vs. Gale, 42 Vt. 27.) 
For these reasons we must hold the action of the circuit court in 
quashing the levy erroneous, reverse the judgment and remand 
the cause. All the judges concur. 





LAWRENCE Cook, Respondent, vs. THe Hannrpat & Sr. Joz. R. 
R. Co., Appellant. 


1. Practice, civil—Jury, what questions must go to.—Where there is any evi- 
dence tending to establish the allegations of the petition, the court cannot 
withdraw the case from the jury. 

_ 2. Damages—Railroad company—Rip-raps—Caving in of bank—Loss of team ~ 
— Question of employment—Of co-employer—Jury, what facts for.—It ap- 
peared that a railroad company was engaged in “rip-rapping” the Missouri river 
at a point on its line; that some ten feet from the bank there was a crack or 
fissure in the earth, which had been filled up by dirt and sand; that teamsters 
hauling rock for the rip-raps were ordered, by the company’s superintendent, 
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to drive out between the fissure and the bank ; that a teamster employed by 
a sub-contractor to haul rock, having expressed some apprehension, was as. 
sured by the superintendent that there was no danger—that the company was 
responsible, and while the order was being obeyed, the earth caved in, and the 
team was precipitated into the river. In action by the sub-contractor against 
the railroad for damages, it was held: Ist, that as to the place where the rock 
was to be delivered, the teamster, although hired by plaintiff, was subject to 
the control of the superintendent ; 2d, that as to whether the earth which 
caved in was apparently dangerous, and known to be so by the superintendent, 
or was equally open to the observation of the teamster and the superintendent, 
there being evidence tending to show these facts, these questions were for the 
jury 3d, that the superintendent represented the company, and that the dri- 
ver was not his fellow servant. * 

In such suit, where the petition in effect set out that defendant had a superin- 
tendent to direct and oversee the work, and that plaintiff was engaged in haul- 
ing rock under this agent of defendant, and that whilst so engaged the loss 


a occurred, by reason of the negligence of the superintendent, it was held to 


> state a good cause of action. 

8. Practice, Supreme Court—Judgment below for excess—Case reversed, etc.— 
Where judgment is erroneous simply, as being for a sum exceeding the amount 
claimed in the petition, the case will be reversed and the cause remanded to the 
circuit court, with directions to enter judgment for the sum claimed in the pe- 
tition and costs, on entry of a remittitur of the excess. 


Appeal from Jackson Circuit Court. 
James Carr, for Appellant. 


I. The judgment is erroneous as being for $542.33, when the 
damages claimed are only $500. This is an error on the face 
of the record, and will operate a reversal. (Carr vs. Ed- 
wards, 1 Mo. 137; Hayton vs. Hope, 8 Mo. 53; Maupin vs. 
Triplett, 5 Mo.-423: West, Assignee of Malay, vs. Miles, 9 Mo. 
168 ; Cox vs. The City of St. Louis, 11 Mo. 431 ; Beckwith, 
Adm’r of Smith, vs. Boyce, 12 Mo. 440 ; Pope vs. Salsman, 35 
Mo. 382. ) 

II. There is no cause of action stated in the respondent’s pe- 
tition ; hence, the court below erred in not sustaining the appel- 
lant’s motion in arrest of judgment. (Snyder vs. Han. & St. Jo. 
R. R. Co., 60 Mo. 418; Welch vs. Bryan, 28 Mo. 30; Syme 
vs. Steamboat Indiana, Id. 335; Andrews vs. Lynch, 27 Mo. 
169; Ivory vs. Carlin, 30 Mo. 142; Pope vs. Salsman, 35 Mo. 
862; Beardsley vs. Boyd, 37 Mo. 180; Moss vs. Pac. R. R., 49 
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Mo. 167; Bartlett vs. Crozier, 17 Johns. 439; Melton vs. Pac. 
R. R., 84-Mo. 358; Williams vs. Hingham, 4 Pick. 341; Hig- 
gins vs. Han. & St. Jo. R. R., 36 Mo. 418.) 

III. The teamsters and superintendent were fellow servants, 
and, guoad the master, of the same grade, and there is no allega- 
tion that the respondent’s fellow servants did not possess the re- 
quisite capacity and skill. (Lee vs. Detroit Bridge & Iron Co., 
62 Mo. 565; Columbus &. R. R. Co. vs. Arnold’s Adm’r, 31 
Ind. 174 ; Warner vs. Erie Rly. Co.,39 N. Y. 468 ; Warner vs. 
Baltimore & Ohio R. R. Co., 32 Md. 411; Seaver vs. Boston & 
Maine R. R. Co., 14 Gray, 466; Pennsylvania R. R. Co. vs. 
Bug, 47 Penn. St. 480.) 

IV. The bank of the river was a natural formation. When 
Bartley ordered the respondent to drive up to this point he did 
not know of the danger. It was a latent danger. Hence, the 
appellant is not liable for any damage ensuing from it. (Warner 
vs. Erie. R. R. Co., supra ; Ill. Cent. R. R. Co., v. Jewell, Adm’x, 
46 Ill. 99; Wonder vs. Bal. & O. R. R. Co., 32 Md. 411; Sea- 
ver vs. Boston & Maine R. R. Co., 14 Gray, 466.) 

V. The appellant employed Bartley to lay the rock in the form 
of rip-raps, and Bartley gave the order which resulted in the 
damage. On this state of facts the doctrine of respondeat su- 
perior does not obtain as between the appellant and respondent. 
(Barry vs. The City of St. Louis, 17 Mo. 121; Clark’s Adm’x 
vs. Han. & St. Jo. R. R. Co., 36 Mo. 217; Cuff, Adm’x, vs. 
Newark and New York R. R. Co., 6 Vroom, 17; Blake vs. Far- 
ris, 1 Seld. 48 ; Peck vs. Mayor of New York, 4 Id. 422; Kel- 
ly vs. Mayor of New York, 1 Kern. 432. ) 

VI. The demurrer to the respondent’s evidence should have 
been sustained. Respondent’s evidence did not show, or even 
tend to show, any cause of action. (Roland vs. Missouri R. R. 
Co., 36 Mo. 484; McGowan vs. St. Louis & Iron Mountain R. 
R. Co., 61 Mo. 528 ; Snyder vs. Han. & 8. Jo. R. R. Co., 60 
Mo. 413 ; Holman vs. The C., R. I. & P. R. R. Co., 62 Id. 
562; Moore vs. Same, Id. 584.) 
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White § Titus, for Respondent. 


This action was properly brought, and defendant is liable for 
the acts of its agents in the course of their employment, and 
the petition is good. (Hulsekamp vs. Railway Co., 37 Mo. 537 ; 
Brown vs. Han. & St. Joe. R. R. Co., 50 Mo. 461; Lovell vs. 
Boston & Lowell R. R. Co., 23 Pick. 24; Chapman vs. New 
York Central R. R Co., 33 N. Y. 369; Phil. & Reading R. R. 
vs. Derby, 14 How. [U. S.] 468; Sheath vs. Wilson, 9 Car. & 
Payne, 607 ; McManus vs. Crickett, 1 East. 106 ; Smith Mast. 
& Serv. 152-7; Perkins vs. Washington Ins. Co. [Agency] 4 
Conn. 690 ; Seaton vs. Chicago, &c. R.. R. Co., 55 Mo. 416; 
Beekman vs. Traser, 20 Wend. 67 ; Lighte vs. Everett Fire Ins. 
Co., 5 Bosw. 716; Han. & St. Joe. R. R. Co. vs. Kenney, 41 
Mo. 271.) 


Napton, Judge, delivered the opinion of the court. 


The petition in this case is as follows: ‘‘ Plaintiff states that 


on the 10th of July, 1872, he owned a team of mules and a 
wagon, worth $500 ; that on or about said date said team was 
engaged in hauling and depositing rock, under the supervision 
and directions of defendant, which rock was used by defendant 
in rip-rapping the bank of the Missouri river, and the said de- 
fendant, by its agents and servants so engaged in supervising and 
directing said work of rip-rapping and hauling, then and there 
willfully, wrongfully and negligently directed the driving of and 
conducting of said mules and wagon of plaintiff, so engaged ; 
that by said direction and command said defendant caused said 
mules and wagon to be precipitated into the Missouri river, where 
they were lost, whereby plaintiff has suffered damage to the amount 
of five hundred dollars, for which, and costs, he prays judgment.” 

A demurrer to this was filed and overruled, and by leave an 
answer was filed, coftaining a general denial of every allegation 
of the petition, and a specific allegation of contributing negli- 
gence on the part of the plaintiff. 

As the main point in this case arises from a demurrer to the 
evidence of plaintiff, its tendency must be stated in substance. 
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The defendant was rip-rapping the Missouri river at the place or 
near where this accident occurred. Mr. Bartley was then super- 
intendent of the work. His business was, of course, to make the 
workmen under his control put the rock in the places needed. He 
was the person to determine where they were needed. The rock 
wis hauled under a contract between the defendant and McNa- 
mara and Kelly, and the plaintiff was a subcontractor under Me- 
Namara and Kelly, and the man who drove the wagon was a ser- 
vant of plaintiff. 

The evidence tended to show that there was a crack on the 
bank of the river, about 6 inches wide, and some 10 or 15 feet 
from the edge of the bank, which alarmed several of the teamsters 
employed in hauling rock by McNamara ; that the orders of de- 
fendant’s superintendent Bartley, to them to drive out between 
the crack and the edge of the bank were not regarded, and dis- 
obeyed by several of the teamsters, because they considered it 
very unsafe to do so ; that this crack had been filled up with saw- 
dust, sand and dirt under direction of superintendent Bartley, and 
the plaintiff’s servant, who, on approaching this fissure, ex- 
pressed apprehensions, but was ordered peremptorily by Bartley to 
drive up ; that there was no danger; that ‘‘we,’’—the company— 
, were responsible. It appeared that the servant obeyed the orders 
of Bartley, and his team was “‘ stalled” on the dirt, sand and 
sawdust, and whilst engaged in unloading, the team and wagon 
and driver were all precipitated into the river by the caving in of 
the bank. 

Several witnesses testified that the fissure was perceptible to 
every one, but was covered over before the driver of plaintifi’s 
wagon approached on the day of the accident. There was evi- 
dence to the contrary given by defendant. 

No instructions were asked or given in the case, so far as the 
record shows. ‘The verdict of the jury was $542.33. There 
was a motion for a new trial, and in arrest, which was over- 
ruled. 

26—voL. LXIII. 
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The only questions presented are therefore, whether the petition 
stated a cause of action, and whether the demurrer to the plain- 
tiff’s evidence should have been sustained. 

We see no objections to the petition. It is substantially stated 
that the defendant was engaged in the rip-rapping on the river, 
and had a superintendent to direct and oversee the work, and that 
the plaintiff was engaged in hauling rock under the direction and 
supervision of this agent of the defendant, and that, whilst so 
engaged, the loss occurred by reason of the negligence of the 
superintendent. 

In regard to the evidence, if there was any, tending to estab- 
lish the allegations of the petition, the court had no authority to 
withdraw the case from the jury. 

The only ground upon which the testimony could be objected 
to, is that the plaintiff was a sub-contractor under Kelly and 
McNamara, in hauling rock for this work. It is not shown what 
the precise contract between the company and Kelly and McNa- 
mara was, nor is it shown whether it was in writing or not. It 
appears, however, that they contracted to haul and deliver rock 
to be used in this work, placed under the superintendence of 
Bartley. There could be no question that Bartley had control 
over the men he hired to put the rock in the river or on the bank, 
after it was hauled, and I do not see how this work could be ac- 
complished, unless he had a like control over the teamsters in re- 
gard to the point where the rock was to be delivered. He was 
superintendent of the work, and the work required two things as 
essential to its accomplishment: laborers to place the rock in 
auch positions as he thought advisable, and teamsters to put the 
rock, when hauled, in such places as would be convenient to these 
laborers. Each class of laborers would seem to have been under 
his control and orders. The very nature of his employment im- 
plied such control. There was evidence to show that he had such 
control, and that he exercised it in the case of the plaintiff’s ser- 
vant. There is nothing to show on what terms these laborers of , 
either class were employed ; but there was evidence to show that 
the superintendent of defendant had entire control over the work, 
and, consequently, of the laborers engaged in it. 
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Whether the place occupied by plaintiffs servant, who was a 
negro driver, was apparently a dangerous place, and so known to 
Bartley, the superintendent, and not so known to the servant, 
driver of plaintiff, whether the filling of the fissure by sawdust 
and sand, etc., was designed to hide the danger of driving be- 
tween it and the river from the teamsters, or whether the danger 
was equally open to the observation of both superintendent and 
driver, are questions of fact upon which there was evidence, but 
upon which there were no instructions given by the court. There 
was certainly evidence tending to show gross negligence on the 
part of the superintendent, and whether it was satisfactory or 
not was a matter for the jury. 

There is no question that the superintendent, Bartley, repre- 
sented the defendant, and that the plaintiff’s driver was not a fel- 
low-servant within the rule on thatsubject. (See Whalen vs. Cen- 
tenary Church, 62 Mo. 326.) 

We think the demurrer to the evidence was properly overruled, 


but the judgment, being for a sum exceeding that claimed in the 
petition, must be reversed, and the case will be remanded to the 
circuit court of Jackson county, with directions to enter a judg- 
ment for the sum claimed in the petition, and costs, upon a re- 
mittitur being entered for the excess in the verdict. 

The other judges concur. 





State oF Missourt, Respondent, vs. Joun JAEGER, Appellant. 


1. Criminal law—Sale of wines to be drunk on premises, without license. —Under 
the present statute a wine grower is not indictable for selling wine on his own 
premises, without a license, or for permitting it to be drunk at such place. 
(See act March 26th, 1868; act Feb. 25, 1869; act March 25, 1872, incorpo- 
rated in Wagn. Stat. ch. 48, and compare same with 3 25 of same chapter.) 

2. Statutes, construction of—Legislative will—In the construction of statutes 
the legislative will must govern. 

3. Statutes, penal— Construction of.—A penal statute must be strictly construed, 
and where one class of persons are designated as subject to its penalties, all 
others not mentioned are exonerated. 


4. Slatute, construction of—Repeals.—Repeals by implication are never favored. 
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Appeal from Newton Circuit Court. 


Thrasher § Vickery, with Collier & Muench, for Ap- 
pellant. 


I. The indictment should have- been quashed, because it does 
not negative the existence of authority in defendant to sell as a 
‘‘dram-shop keeper.””? (State vs. Brown, 8 Mo. 210; Neales 
vs. State, 10 Mo. 498; State vs. Haden, 15 Mo. 447; State vs. 
Hornbeck, Id. 478; State vs. Owen, Id. 506.) 

If. Under section 29, chap. 48, Wagn. Stat., in force when 
this indictment was found, it was no offense on the part of de- 
fendant to permit wine, sold on the premises where made by him, 
to be drunk there. 


Hockaday, Ait’y Gen’l, for Respondent. 


I. It was not necessary to allege in the indictment that the de- 
fendant was not a ‘“‘dram-shop keeper.” The averment that he 


had no ‘‘wine and beer house license,” was sufficient. (State 
vs. Cruise, 16 Mo. 391.) 

II. The act of March 25th, 1872 (Wagn. Stat. §§ 28-33, in- 
clusive of p. 554), did not repeal, invalidate, or in any manner 
affect section 25, p. 554, of the dram shop act. The two were 
intended and can be operated together. The former was simply 
intended to establish a different class of licenses, but not to au- 
thorize the manufacturer of wine to open a dram shop on his 
premises, by suffering it to be drunk at the place of sale, without 
first procuring a ‘‘wine license.” 

III. The amendment of the 25th section of the ‘‘dram shop 
act,”’ in March, 1873, was equivalent to passing the law anew, 
and by its own provisions shows the legislative intent to.include 
wine as fully as any other class of intoxicating liquors. 

IV. The-vendor of wines of his own growth and manufacture, 
must have a license, in order to enjoy the privilege to the full ex- 
tent given by law to license ‘‘wine and beer house keepers.” 

The privilege to sell wine on the premises of the manufacturer 
does not carry with it the privilege to permit it to be drunk there- 
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on. If this were the case, the keepers of licensed wine and beer 
houses would not be protected. (State vs. Wyl, 55 Mo. 67.) 


SuEerwoop, Judge, delivered the opinion of the court. 


In this case the indictment was as follows : 

‘<The grand jurors of the State of Missouri impaneled and 
sworn, and charged to inquire within and for the body of the 
county of Newton upon their oaths present: that John Jaeger, 
on the 3ist day of July, 1873, at the county of Newton, in the 
State of Missouri, being then and there a maker of intoxicating 
liquors, to-wit: fermented wine, did then and there sell to one 
Allen Williams a bottle of said intoxicating liquors, and did then 
and there unlawfully and willfully permit and suffer the said Allen 
Williams to drink the said intoxicating liquor at the place of 
sale, the same being a place under the control of him, the said 
John Jaeger, he, the said John Jaeger, not having then and 
there a wine and beer house license, contrary to the form of the 
statutes in such cases made and provided, and against the peace 
and dignity of the State of Missouri. 

N. H. Dag, 
Pros. Att’y,”’ etc. 

The defendant appeared and moved to quash this indictment 
for the following reasons : 

1st. Because said indictment does not charge that any offense 
has been committed against the laws of the State of Missouri. 

2d. Because said indictment does not allege that the defend- 
ant was not a dram-shop keeper, or that he had not lawful au- 
thority to sell intoxicating liquors, to be drank in the premises 
where the same were sold. 

3d. Because said defendant, as a maker of fermented wine, 
had the right to sell said wine in any quantity, and for any pur- 
pose, at the place where the same was made. 

This motion having been overruled by the court, the defendant 
pleaded “‘ not guilty,”’ and at the next term the case was tried by 
the court, without a jury, upon the following agreed statement of 
facts : 
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“In this case it is agreed that the defendant, jointly with his 
brother, Herman Jaeger, is a wine and grape grower in the 
county of Newton, in the State of Missouri; that said Jaeger, 
on the 13th day of July, 1873, and long before and ever since 
that time, jointly owned and lived upon and cultivated eighty 
acres of land in said Newton county; that upon said eighty acres 
of land there was at the time before mentioned a dwelling house, 
where defendant and his brother Herman resided, a wine cellar, 
wine manufactory and vineyard ; that said Jaeger, at their said 
place of residence, had for some years before the 31st day of 
July, 1873, manufactured and produced wine from the grapes 
grown by them on said premises ; that on or about said 31st day 
of July, 1873, defendant sold to one Allen Williams a bottle of 
said wine so grown and made by said Jaeger on said premises, 
where said wine was grown and made, which wine had been be- 
fore that time fermented, and permitted said Allen Williams to 
drink a portion or the whole of said bottle of wine on said prem- 
ises, where said wine was made and sold, said premises at the 
time being under the control of said defendant ; that said defend- 
ant had at the time last mentioned no wine or beer house license.” 

At the close of the case defendant asked the court to grant 
three declarations of law, to the effect generally, that under the 
statute it was no offense for a wine-grower, who has sold on his 
own premises wine of his own production, to permit the same to 
be drank at the place of sale. All of these declarations were re- 
fused by the court, the defendant found guilty, and fined $40 and 
costs. 

The only question needing solution is that presented by these 
declarations. 

To attain, in this regard, a correct conclusion, necessitates an 
examination into the history of legislation in this State respecting 
production of wine. 

The first act relating thereto was that approved March 26th, 
1868, which so amended section 26, chapter 98 of the General 
Statutes, that it read as follows: 

‘‘This chapter shall not be so construed as to affect the right of 
a merchant to sell intoxicating liquors according to the provisions 
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of the law regulating the licensing and taxation of merchants, 
{nor as affecting the right of wine-growers to sell wine of their 
own production by the bottle of ordinary size.]”? The amendment, 
thus made, I have placed witain brackets. 

This section underwent a further amendment, by the act ap- 
proved February 25, 1869, and in lieu of the words, “ by the 
bottle of ordinary size,” were substituted, ‘‘in any quantity on 
their own premises.” 

The act last cited was followed by that approved March 25, 
1872, entitled ‘‘An act to amend chapter 98 of the revised stat- 
utes of 1865, being chapter 48 of Wagner’s Statutes, concerning 
dram-shop keepers and their licenses, and to promote temperance 
and encourage the production of native wines in this State.” 

It is only requisite to quote the first and second sections of 
this act : 

Sec. 1. ‘‘There is hereby created a special class of licenses, to 
be known as wine and beer licenses. A wine and beer house 
keeper is a person permitted by law, being licensed as such, to 
sell beer, cider and native wines, the latter being the growth and 
manufacture of this State, in quantities not exceeding ten gal- 
lons.”? 

Sec. 2. ‘‘No person not having alicense as dram-shop keeper 
shall, directly or indirectly, sell beer, cider and native wines, the 
latter the growth and manufacture of this State, in less quantities 
than one gallon, without taking out a license as wine and beer 
house keeper ; provided, however, that this section shall not be 
construed as authorizing a license to be levied upon and col- 
lected from any wine-grower for selling wine of his own produc- 
tion, in any quantity, on his own premises.” 

The question as to what are to be regarded as such premises, 
has received judicial constructivn to the effect that they are where 
the wine is produced or manufactured. (State vs. Wyl, 55 Mo. 
67.) 7 
It will thus be observed that the act of 1868 creates and con- 
fers a new privilege on wine-growers, that of selling ‘‘ wine of 
their own production by the bottle of ordinary size ;”? that the act 
of 1869 enlarges the privileges conferred, by permitiing them to 
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sell such wine ‘‘ in any quantity on their own premises,” and 
that the act of 1872, although giving origin to a ‘‘ special class 
of licenses,” in respect to the sale of beer, cider and native wine, 
still sedulously protects the wine-grower by the emphatic proviso, 
‘* that this section shall not be construed as authorizing a license 
to be levied upon, and collected from, any wine-grower for sell- 
ing wine of his own production, in any quantity, on his own 
premises.” 

Had the act of 1868 remained in full force, there would, per- 
haps, have been ground for the fair deduction that the legislature, 
by limiting the producer to sales of his wine ‘‘ by the bottle of 
ordinary size,”” designed those words as a preventative of the 
assumption of any larger privileges than those specially conferred 
by that act. But the subsequent acts referred to, appear to 
abolish all restrictions relative to measurement, and to leave the 
matter of measurement, or whether the wine shall be measured at 
all or not, to the wine-grower’s option, so long as he complies 
with the statutory conditions applicable to his case. 

Now, it must not be assumed, that the legislature was not ac- 
tuated by an intelligent motive, when making the change in the 
statute just cited ; and if that change is thus referable to legisla- 
tive intelligence, it must mean something. What other meaning 
can be reasonably assigned it, but that of intended removal of 
previously existing restrictions ? 

And if those restrictions are removed, what remains to pro- 
hibit the wine-grower from allowing wine, when sold, to be drunk 
where sold? 

That there is nothing to so prohibit him would seem obvious. 
By an examination of the acts already adverted to, and which 
have been incorporated into chapter forty-eight of Wagner’s Stat- 
utes, it will be seen that they confer no express permission even 
on the holder of a wine and beer-house license to allow wine or 
beer to be drunk on the premises where sold, and it is only by re- 
sort to a process of reasonable inference that you arrive at the 
result that such permission was necessarily intended. 

If, then, this result is reached from the premise of a particular 
license to sell “ in quantities not exceeding ten gallons,” why may 
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not a similar result be arrived at from a license coming in the 
shape of a bread legislative grant, to sell in any quantity whatso- 
ever ? 

And the same argument which would hold the wine- grower indict- 
able for allowing his products to be drunk where he sells them, would 
also render the wine and beer-house keeper liable to indictment ; 
for the law which applies to him, when taken literally, barely al- 
lows him to sell *‘ in quantities not exceeding ten gallons ;” “that 
and nothing more,”’ and bestows no express permission to allow 
his beverages to be used where sold. 

That the legislature intended to specially favor the wine-grower, 
cannot I think, if attention be given to the acts already adverted 
to, be seriously doubted. But if the theory insisted on by the 
prosecution were to prevail, in what better plight would the wine- 
grower be than the ordinary distiller of whiskey? Manifestly 
none ; for the latter can sell in any quantity not less than a quart, 
but is imperatively prohibited in the’ 25th section of the same 
chapter, from permitting his products ‘‘ to be drunk at the place 
of sale.” And sections 26 and 29 of that chapter, while de- 
claring that the chapter of which they form a part shall not be 
construed as affecting the right of the wine-grower to seil on his 
own premises, nor as authorizing a license to be collected from 
him, contains nothing even remotely indicative of such a restric- 
tion as section 25 imposes on the distiller. 

Thus contrasted, the difference between the section relating to 
the distiller, and the. section relating to the wine-grower, possesses 
very marked significance. On the one hand restraining the dis- 
tiller, on the other imposing no restraints whatever on the wine- 
grower, either as to the quantity sold or where drunk. 

This being the case we cannot ignore the striking antithesis 
which these sections afford and press so strongly upon our atten- 
tion, without ignoring also, two familiar canons of construction; 

1st. That if possible the intention of the legislature is to govern ; 

2nd. That penal statutes, such as the one before us, must be 
strictly construed. 

In Howell vs. Stewart, (54 Mo. 400) we held in conformity to 
English decisions there noted, that where a statute defining an 
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offense, designated one class of persons as subject to its penal- 
ties, all other persons not mentioned, were to be deemed as exon- 
erated. In the chapter being discussed, not only are there no 
penalties directed against the wine- grower who fails to take out ali- 
cense, but, as before seen, he is most pointedly exempted from any 
necessity in this regard by the latter clause of section 26, and the 
special proviso in his behalf in section 29. 

So that it will be perceived that the legislative inhibition re- 
specting a sale without license, falls alone on, and is confined to, 
those upon whom the law imposes the duty of obtaining a license, 
z. e., the dramshop keeper and the wine and beer-house keeper. 

But it is urged that the indictment is drawn under the provi- 
sions of the act approved March 13, 1873. It is enough to say, 
however, in this connection, that that act simply purports to be 
amendatory of section twenty-five already considered, and does 
not refer to nor profess to be amendatory of any other section of 
the chapter. Repeals by implication are never favored. (City 
of St. Louis vs. Independent Ins. Co., 47 Mo. 146, and cas. cit.; 
McVey vs. MeVey, 51 Mo. 400; Potter’s Dwarr. on Stat. and 
Const., pp. 154, 155, notes 4 and 5) and this is especially the 
case in relation to penal laws. 

The foregoing reasons appear to us conclusive that the judg- 
ment should be reversed ; and it is so ordered. 

Judge Wagner absent ; the other judges concur. 





Wa. Burnett, Plaintiff in Error, vs. Joun J. CRANDALL, ef al., 
Defendants in Error. 


1. Action— Assignment of part of claim—Recovery, rule as to.—Where a claim- 
-ant or creditor assigns a purtion of his claim or debt without the consent of the 
party liable therefor, the assignee cannot recover on the portion so assigned, 
And the principle is of force in equity as well as law. And where it is at the 
time unliquidated and in litigation, the original claimant may then effect a com- 
promise of the entire claim. 


Error to Jackson Circuit Court. 





OCTOBER TERM, 1876. 





Burnett v. Crandall, et al. 





Clark §& Thompson, for Plaintiff in Error. 


I. The assignment of part of a chose in action, without the 
consent of the debtor, is invalid and transfers to the assignee no 
interest inthe debt. (Mandeville vs. Welsh, 5 Wheat. 277 ; Tripp 
vs. Brownell, 12 Cush. 381, 382; Sone vs. Fairfield, 13 Mo. 
300.) 

II. Such assignment is equally invalid in law and in equity. 
(Gibson vs. Finley, 4 Md. ch. 75; Tripp vs. Brownell, 12 Cush. 
381, 382.) 


S. P. Twiss, for Defendants in Error. 


I. The payment of a liquidated and ascertained debt is no pay- 
ment or satisfaction of the whole, even though it be received and 
receipted for as payment in full. (Wood vs. Wallace, 34 Ind. 
226; Riley vs. Kershaw, 52 Mo. 224; Harriman vs. Harriman, 
12 Gray, 341; Bailey vs. Day, 26 Me. 88; Perkins vs. 
Lockwood, 100 Mass. 249; Vanhouten vs. Reiley, 14 Miss. 440 ; 
S.C. 6 Smedes & M. 440 ; 2 Chit. Cont. [11th Ed.] 1101.) 

II. The assignment by Geis to Crandall of an undivided one- 
half of the judgment with notice thereof, to Burnett, is an 
equitable assignment, and created a trust in favor of Cran- 
dall, which was an equitable lien upon the judgment, which 
the courts of equity will enforce. (Smith vs. Everett, 4 Brown’s 
Chan. 64; Sett vs. Morris, 4 Simon, 607; Watson vs. Duke of 
Wellington, 1 Russell & Mylne, 602, 605; 9 Cow. 34; 9 Cow. 
747; 5 Cow. 376; Kendall vs. United States, 7 Wall. 113 ; Sto. 
Eq. Jurisp., § 1044 and cases there cited.) 


SuEerwoop, Judge, delivered the opinion of the court. 


The record discloses: that in January, 1871, a judgment by 
default for the sum of $500 was rendered in the Kansas City 
court of common pleas, in favor of one John Geis, and against 
Wm. Burnett, in an action for an assault and battery. On the 
day of its rendition, Geis, dy an instrument to that effect, assigned 
one-half of the judgment to the defendant, Crandall, who was his 
attorney in the action referred to. After vainly endeavoring to 
set the judgment thus obtained aside, and of which it seems he 
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had no knowledge until seeing an account of such recovery in the 
city papers, Burnett gave bond and took an appeal to the Su- 
preme Court. 

In the June following, Geis made a formal assignment on the 
record to Crandall, in accordance with the terms contained in the 
paper before mentioned. In the next succeeding July, Geis, for 
the sum of seventy dollars, ‘‘and for other good and valuable 
considerations,”’ as recited in a paper to that effect signed by 
him, ‘‘settled with William Burnett the judgment in the above 
entitled cause (referring to the judgment already mentioned), and 
accepted and received the above sum in full satisfaction and dis- 
charge of the same.”” The paper in question also authorized the 
judgment to be ‘‘canceled and dismissed at the cost of said Wil- 
liam Burnett.” At the time of this adjustment Geis received 
from Burnett a writing, which, after reciting the settlement made 
by them, contains in addition thereto, this clause: ‘‘Now this is 
to certify that I agree to protect and to indemnify and save harm- 
‘less the said John Geis against all claims for damages which J. 
J. Crandall, the attorney of said Geis, may have against him on 
account of said settlement of said judgment.”’ 

Both the papers above mentioned contained, in their respective 
captions, a recital of the pendency of the appeal in the Supreme 
Court. Notwithstanding his agreement and receipt in full satis- 
faction, Geis, (at whose instigation does not clearly appear) pre- 
sented a transcript in the Supreme Court, and had the judgment 
sfirmed. This occurred in July, 1872. Shortly thereafter, 
Crandall caused an execution to issue on the judgment thus af- 
firmed, and made an indorsement on the writ as attorney and as- 
signee, requiring the sheriff to collect one-half the judgment for 
his use, and stating that the residue had been remitted and satis- 
fied. 

Thereupon Burnett filed his petition making Geis and the sher- 
iff, Gray, defendants. Crandall was subsequently added as party 
defendant. Geis made no answer. A temporary injunction was 
granted, but on final hearing, the restraining order was so far 
modified as to allow the collection of the amount claimed by 
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Crandall. In consequence of this ruling, the plaintiff has ap- 
pealed. 

The case at bar presents but two salient questions « 

1st. Whether it is permissible for a claimant or creditor to as- 
sign a portion of his claim or debt, without the consent of the 
person against whom the claim is made or the debt asserted ? 

2d. If the transfer of a moiety occur without such assent, 
whether it is competent for the original claimant to effect a com- 
promise of the whole claim? 

Relative to the first point : 

I. 

It is a familiar doctrine at law that a portion of a debt, claim 
or judgment is incapable of assignment in the absence of the 
debtor’s consent. This was so ruled by this court in Love vs. 
Fairfield (13 Mo. 300), under circumstances very similar to those 
now before us. It is true that was a case which arose on a mo- 
tion filed by the attorneys of the plaintiff, who were also assignees 
of a portion of the judgment, to set aside the entry of satisfac- 
tion made on the execution under the plaintiffs instructions, and 
to award another execution; but it is difficult to see why the 
same principle should not dominate even where equitable interpo- 
sition is invoked. For it must, it would seem, be obvious that 
the mischief incident to these partial assignments, these unau- 
thorized divisions of a single debt into numerous and disconnected 
fractions, would be as great, and therefore the prohibitory rea- 
sons of equal cogency in a court of equity as in a court of law. 
This, for the most part, was the view tuken in the case of Man- 
deville vs. Welch (5 Wheat, 277), on which the decision in’our 
own court already referred to was chiefly based. The doctrine 
here asserted has also found direct recognition in courts possess- 
ing chancery powers. (Colyer vs. Fallon, 1 Turn. & Russ. 470, 
475, 476 ; Gibson vs. Finley, 4 Md. Chy. 75.) 

The learned judge and accomplished author who delivered the 
opinion in Mandeville vs. Welch, swpra, would seem to have 
expressed a somewhat different view in his admirable work on 
Equity Jurisprudence (2 Sto. Eq. Jur.,§ 1044); but it will per- 
haps be found, on close examination of the authorities cited in 
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the margin‘in support of the text, that they scarcely give sanc- 
tion, in all its broadness, to the idea that a creditor, in ruthless 
disregard of the wishes or interests of his debtor, may divide and 
assign the debt into as numerous portions as there are dollars 
in the indebtedness, and yet successfully appeal to a court of 
conscience to countenance and enforce such oppressive and in- 
equitable transfers. For if you once grant the premise that a 
creditor, without the consent of his debtor, may split and assign 
the debt into éwo portions, you thereby pave the way for the in- 
evitable corollary that no bounds can be fixed or limits assigned, 
in this regard, to the credilor’s gracious option. The mind 
of every just man might: well hesitate before adhering.to such a 
doctrine, however sustained by precedent or fortified by authority. 
But as before intimated, it is not thought to be thus sustained by 
the authorities to which reference has been made, as cited in a 
note appended to the text. The case of Lett vs. Morris (4 Sim. 
V. C. 607) was more in the nature of an appropriation out of 
a particular fund than the assignment of a portion of a 
debt. In addition to that, Morris, on whom the order was drawn 
by his builder, Greenaway, received, without objection, a dupli- 
cate of this order on the day it was drawn, and subsequently paid 
one of the instalments ($80), to Greenaway, who immediately 
paid it over to Lett, who had been previously notified to be pres- 
ent by a letter from Bray, the architect of Morris. And then 
after that the second instalment was paid by Morris himself, di- 
rectly to Lett’s clerk. It is true that Morris, in his answer, de- 
nied Bray’s authority to write the letter, and denied that both the 
instalments were paid to Greenaway, but the case says: 

‘** Jt appeared by the evidence that those two sums were 
paid as before stated.” Now it would have been a palpable 
fraud on Lett to have allowed Morris to seemingly approve the 
order on which he knew the former relied as security for the lum- 
ber he was furnishing, and then in the end repudiate the appro- 
priation to which he had impliedly, if not expressly, assented, and 
on the faith of which the material was furnished. 

Most clearly he was equitably estopped from urging the defense 
that he had not consented to the appropriation. 
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In Smith vs. Everett (4 Bro. Ch. 64) the order of Maton, 
who was a government contractor, was held to constitute a spe- 
cific lien on, and appropriation of the particular fund on which it 
was drawn, in favor of certain sub-contractors, because they had 
contracted to furnish, and did furnish, supplies to certain encamp- 
ments on the faith of, and with reference to, an articled stipula- 
tion whereby Everett, to whom the order was directed, and who 
was one of the sureties of Maton for the performance of his con- 
tract to government, was to have the disbursement of all the 
moneys paid by government on the contract. And so Lord Com- 
missioner Eyre well remarks: ‘‘ As Everett was Maton’s security, 
it was provided that the money should be paid to the sub-contrac- 
tors by him, and he had the bills in order to draw upon govern- 
ment. There could not be a stronger appropriation of the fund 
than this.” 

And Lord Commissioner Ashhurst distinctly says: ‘‘ This is 
not a debt, but a standing authority to Everett to give the other 
parties (meaning the sub-contractors ) the same remedy.” 

So that it will be readily observed that not only was there the 
element of equitable estoppel in that case also, but Everett had 
previously stipulated to do the very thing which Maton’s order 
requested him to do. 

The case of Watson vs. The Duke of Wellington, simply de- 
cides that, to create an equitable assignment, there must be an 
engagement on the part of the debtor to pay out of a particular 
fund. 

The case of Morton vs. Naylor (1 Hill [N. Y.] 583), was one 
at law, and merely establishes, that when a landlord draws on his 
tenant for a certain sum and the latter accepts, it is not within 
the power of the former to revoke the order so given. 

I have thus briefly reviewed the causes on which the doctrine 
laid down in the text is supposed to rest, but find none of them 
to go to the extent there claimed. And since the evidence shows 
in the most pronounced manner that Burnett never consented to 
the assignment made by Geis, it must follow, if the foregoing 
reasoning be correct, that whatever equities may have arisen or 
rights been created, as between Geis and Crandall, such rights 
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and equities cannot be regarded as having any obligatory force 
on Burnett. Nor can the agreement of the latter, made when 
effecting the compromise with Geis, be tortured into such assent, 
He, well knowing that no consent on his part had been given to 
the assignment of half of the judgment, might well conclude that 
he ran no risk in agreeing to indemnify Geis for making a com- 
promise, which he had the perfect right to effect as owner of that 
judgment. And the intention of Burnett in this respect is made 
more pointedly apparent when it is remembered that the cotempo- 
raneous agreement of Geis recites that the judgment is ‘‘ to be 
canceled and dismissed” al the cost of Burnett. Surely no 
reasonable inference of intended recognition of the rights of a 
partial assignee in a judgment is to be drawn from a compromise 
which contemplates the practical obliteration of such judgment. 
Il. 

This brings us to the second point proposed for examination. 
And in relation to this we regard the case of Kendall vs. United 
States (7 Wal. 118), as conclusive authority on that point ; for 
Mr. Justice Miller, when speaking of a claim of certain attorneys 
against the United States on the ground of a claim of the Chero- 
kee Indians of which the attorneys were to receive directly from 
the United States 5 per cent. on all sums that might be collected 
on the claim, and where the claim was compromised by treaty, says : 
‘« Tt is supposed that the doctrine of an equitable assignment of 
a debt or fund due from one person to another by the order of 
the creditor to pay it to a third party when brought to the notice 
of the debtor, is a sufficient foundation for the claim. 
¥* * * * * * * ~ 

The debt or fund as to which such an equitable assignment can 
be made, must be some recognized or definite fund or debt in the 
hands of a person who admits the obligation to pay the assignor ; 
or at least, it must be some liquidated demand capable of being 
enforced in a court of justice, We apprehend that the doctrine 
has never been held that a claim of no fixed amount, nor time, or 
mode of payment—a claim which has never received the assent 
of the persom against whom it is asserted, and which remains to 
be settled by negotiation or suit at law, can be so assigned as to 
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give the assignee an equitable right to prevent the original parties 
from compromising or adjusting the claim on any terms that may 
suit them.”” ; 

Here “ the obligation to pay the assignor”’ had never been ad- 
mitted, nor was the judgment, at the time the compromise was 
effected, a ‘‘ liquidated demand capable of being enforced in a 
court of justice,” for the bond was given, appeal taken and cause 
pending in this court. What might have been the ultimate result 
of such appeal, it is impossible now to determine, and therefore 
the whole matter was manifestly one remaining to be settled ‘‘by 
negotiation or suit at law.’ This shows very plainly that this 
case falls within the principle of the rule laid down by Mr. Jus- 
tice Miller, and consequently fully authorizes and gives validity 
to the compromise which Geis, without Crandall’s consent, effected. 
So that should it be urged that our conclusion as to the first point 
considered was incorrect, still our second conclusion, supported as 
it is by high authority, remains intact. 

The result is, that the judgment must be reversed and the cause 
remanded, with directions to proceed in accordance with this 
opinion. All the other judges concur. 





Hannan Craig, Respondent, vs. Crry or Szpauia, Appellant. 


1, Municipalities—Repair of streets, what necessary.—Municipal corporations 
are only bound to keep such streets and parts of streets in repair as may be 
necessary for the use and convenience of the traveling public. 

2. Municipalities—Repairs of streets by—Requirements as to-—Negligence—Jury. 
—In order to render a city liable for defects or obstructions on its streets, it must 
appear tliat under the particular civeumstances of the case, it was its duty to 
have removed the obstruction or repaired the defect, and that the person com- 
plaining was at the time in the exercise of ordinary care; and the facts are 
for the jury under appropriate instructions. 

8. Streets—Ill repair— Accident—Contributory negligence.—Although a muni- 
cipality may have failed to exercise proper care in the repair of its streets, 
and but for such negligence the injury would not have happened, yet the 
party complaining cannot recover, if he was aware of the defect, and failed to 
use ordinary care to avoid the accident, 


27—voL. LXIII. 





JEFFERSON CITY. 





Craig v. City of Sedalia. 





Appeal from Pettis Circuit Court. 


Sangree, Smith & Harrison, for Appellant, cited: Brown 
vs. Mayor, etc. of Glasgow, 57 Mo. 156, 157 ; Titus vs. Inhabi- 
tants of Northbridge, 97 Mass. 258 ; Bassett vs. St. Joseph, 58 
Mo. 290; Peoria Bridge Assn. vs. Loomis, 20 Ill. 235; Cass- 
ridge vs. Stockbridge, 2 Vt. 392; Shearm. & Redf. Negl. 496, 
§ 417. 


L. L. Bridges, for Respondent, cited: 54 Mo. 598 ; 53 Mo. 
292 ; 40 Mo. 569; 45 Mo. 449; 42 N.H. 197; 16 Pick. 189; 
13 Met. 53; also, July number Am. Law Reg. 1874. 


Hovau, Judge, delivered the opinion of the court. 


This was an action to recover the value of the plaintiff’s horse 
which was killed, as it was alleged, in consequence of a negligent 
defect in one of defendant’s streets. A water pipe had been laid 
longitudinally on the street on which the accident occurred, and 


within four feet of the centre line thereof. In filling the excava- 
tion, which had been made for laying this pipe, a ridge of earth 
and stones was thrown up from ten to fourteen inches higher than 
the general level of the street. At the time and place of the ac- 
cident this ridge had settled somewhat, and was not more than 
six inches high. It was about two feet in width, and sloped 
gently to the surface of the street. Loose stones of various sizes, 
some of which had been used in macadamizing the street where 
the pipe was laid, were left lying on the surface east of the ridge, 
and in consequence of these impediments to travel, the east side 
of the street was not much used. 

The street was sixty feet wide, and that portion lying west of 
the ridge mentioned, was thirty-four feet in width, and was, at 
the time of the accident, in good repair and unobstructed. The 
plaintiff’s son was riding the horse, killed, northward along this 
street, with a loose rein and “at a pretty good lope,” in day 
light, when the horse sheered, orshied, to the east, and encounter- 
ing the ridge and loose stones, fell and broke his neck. 

There was a verdict and judgment for the plaintiff from which 
defendant has appealed. 
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A number of instructions were asked defining the duty of the 
city with reference to its streets, which need not be noticed in 
detail. 

The general doctrine is announced in all the books, that mu- 
nicipal corporations are bound to keep their streets free from ob- 
structions and in such state of repair that they will be reasonably 
safe for travel, and that they will be liable for injuries occasioned by 
a neglect of this duty. But this duty is not an absolute and un- 
qualified one. In the case of Bassett vs. The City of St. Joseph, 
" (53 Mo. 290-803) it was expressly decided that a city is not 
bound to keep all of its streets in good repair under all circum- 
stances; that it is only bound to keep such streets and parts of 
streets in repair as may be necessary for the convenience and use 
of the traveling public. It was further remarked in that case 
that ‘‘it may be, and doubtless is the case, that there are streets 
and parts of streets in many cities, which are not at present neces- 
sary for the convenience of the public, that will be brought into 
use by the growth of the city, or there may be streets that have 
more width than is necessary for the present use or the require- 
ments of travel, and that all that is required in such cases, is that 
the city shall see that as the streets are required for use, they shall 
be placed in a reasonably safe condition for the convenience of 
travel.” 

The same doctrine was announced by this court in the case of 
Brown vs. Mayor, of Glasgow, (57 Mo. 157) where the forego- 
ing extract was quoted and approved. (See also Howard vs. 
Bridgewater, 16 Pick. 189.) Every defect or imperfection in 
the streets of a city is not actionable. It must appear that un- 
der the particular circumstances of the case, it was the duty of 
the city to have removed the obstruction or repaired the defect 
_ which occasioned the injury, and that the person complaining 

was at the time in the exercise of ordinary care. 

These are questions of fact to be determined by the jury under 
appropriate instructions. In the case at bar the court declared 
as a matter of law that it was the duty of the defendant to keep 
the whole of the street on which the accident occurred in repair. 
This was error. The duty does not arise solely from the exist- 
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ence of the power, but from considerations of necessity and pub- 
lic convenience. It is not incumbent on corporations to exer- 
cise, at all times, all the powers they possess. Power is con- 
ferred upon them to meet certain contemplated emergencies and 
should be exercised only when they arise. The defendant asked 
the court to instruct the jury that if the plaintiff’s son was not 
using ordinary care at the time of the accident, but was riding in 
a careless or negligent manner, and over ground which he knew 
to be irregular and uneven, the city would not be liable. This 
instruction the court refused to give, but inserted after the word* 
‘* uneven ” the words ‘* and by reason of the rider’s own negli- 
gence and fault the horse was killed,” and thereupon of its own 
motion, gave said instruction as amended. 

The instruction as asked proceeded upon the theory that not- 
withstanding the city may have been negligent, and the horse 
would not have been killed but for such negligence, still, if the 
plaintiffs son was aware of the defendant’s negligence, and failed 
to use ordinary care to avoid injury therefrom, the plaintiff could 
not recover. The correctness of the legal proposition embodied 
in this instruction is unquestionable. The amendment made by 
the court is faulty in that it fails to absolve the defendant from 
liability unless the injury resulted from the rider’s own fault and 
negligence;—whereas the city should stand absolved even if it re- 
sulted from the concurring negligence of both—that is,from the 
fault of the city and the contributing fault of plaintiffs son. 
(Smith vs. The City of St. Joseph, 45 Mo, 452; Butterfield vs. 
Forrester, 11 East. 60; Smith vs. Union R. R. Co., 61 Mo. 
591-2. ) 

The judgment will be reversed and the cause remanded ; all the 


judges concur. 
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H. J. Travers, Respondent, vs. Kansas Pacrric Ratway, Ap- 

pellant. 

1. Damages—Railroads—Ejection of passenger—Conductor, duties of —Proof 
as to.--In suit for damages against a railroad company, caused by the action 
of its conductor in ejecting plaintiff from its cars, he need not allege nor prove 
that specific authority was conferred on the conductor by the company to per- 
form such acts, where it appeared that to him was intrusted all authority 
which concerned the reception or rejection of passengers, and that he was 
acting in the secope—even though in abuse—of the general authority devolved 
on him by his position, courts will, without testimony, take cognizance of 
the duties of conductors as pointed out by the statute. (Wagn. Stat. 307, 
2 28.) Nor in such case is the jury confined in its assessment of damages to 
the actual loss sustained by plaintiff. 


Appeal from Jackson Circuit Court. 


Pratt, Brumback & Ferrey, for Appellant, cited: Snyder 
vs. Han. & St. Jo. R. R. Co., 60 Mo. 414; Wells vs. Winston, 
35 Mo. 164 ; McGowan vs, St. L., K. C. & N. RB. R. Co., 61 


Mo. 532. 


Tichenor & Warner, for Respondent, cited: Perkins vs. M., 
K. & T. R. R., 55 Mo. 204; Garretson vs. Duenckel, 50 Mo. 
104; Minter vs. Pacific R. R., 41 Mo. 503. 


Napton, Judge, delivered the opinion of the court. 


This action was for damages which the plaintiff claimed to 
have sustained by reason of being ejected from the defendant’s 
passenger car. 

The petition alleged that, about the 14th of October, 1871, the 
defendant, upon receiving from the plaintiff the fare charged for 
conveying passengers from Ellsworth to Kansas City, undertook 
to convey plaintiff to said Kansas City, as a passenger on its 
car, and that after he had traveled on said cars about one hun- 
dred and ninety miles, ‘‘said defendant, by its agent and servant, 
with great force and violence, cruelty and insulting and abusive 
language, ejected and turned plaintiff out of and from its said 
car, while said car was in motion, and before the same had got 
within thirty miles of Kansas City, and then and there declined 
and refused to carry or further transport him on its said road, by 
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means of which plaintiff was greatly injured in his person, his 
feelings outraged, his health endangered and journey delayed, to 
his damage ten thousand dollars, etc.”? 

The answer denied these allegations. On the trial the defend- 
ant objected to any testimony, because the petition did not state 
@ cause of action. 

The proof was, that plaintiff bought, at the ticket office in 
Ellsworth, a ticket from Ellsworth to Kansas City ; that this ticket 
was punched by the conductor at Ellsworth ; that when the train 
reached Brookville, the conductor who then took charge of the 
train took up the ticket and gave plaintiff a check to Kansas 
City ; that during the night the conductor twice called on the 
plaintiff, who was in thesleeping car, for his ticket, examined the 
check and made no objection, but on the next morning, after 
passing Lawrence, this conductor demanded from the plaintiff his 
fare from Abilene to Kansas City, snatched the check from plain- 
tiffs hat, charged him with having stolen it from some one in an- 
other car, and then put him off the train, while it was in motion. 

Upon the close of this proof by plaintiff, defendant, who of- 
fered no evidence, asked the court to instruct the jury to find for 
defendant. This instruction was refused, and the court instructed 
the jury as follows : 

‘Tf you believe from all the evidence in the case that the plain- 
tiff, on or about the 14th day of October, 1871, was received as a 
passenger upon the car or cars of the defendant at Ellsworth, on 
the line of the defendant’s road; that plaintiff had purchased a 
ticket from the ticket agent of the defendant at Ellsworth, for the 
City of Kansas ; that plaintiff, after getting upon the cars of de- 
fendant, surrendered his ticket to the conductor in charge of such 
cars of the defendant, and receiving from such conductor in ex- 
change for such ticket a check in lieu of such ticket, and that 
thereafter said conductor, in eharge of such cars of defendant, 
ejected the plaintiff from the car or cars of defendant, before the 
plaintiff had reached the City of Kansas, then your verdict must 
be for plaintiff.” 

The defendant asked the following instructions, all of which 
were refused. 
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1. ‘The jury are instructed, at the request of the defendant, 
that the plaintiff, in order to recover in this action, must prove 
that Conductor Shingle was acting within the scope of his au- 
thority from the defendant when he ordered the plaintiff from the 
train. The fact that he then was or had been, or continued to 
act as conductor of the defendant’s train, does not prove that the 
defendant had given him any authority to put a passenger off the 
train for non-payment of fare, or when a misunderstanding arose 
as to whether fare had been paid. There is no proof as to the 
question of what authority had been given Conductor Shingle by 
the defendant, and the plaintiff can recover only such damages as 
he may have sustained in consequence of the breach of contract 
or duty on the part of the defendant to carry him from Ellsworth 
to Kansas City.” 

2. “ The defendant in this action is only liable for the negli- 
gence, incapacity or unskillfulness of its agent in the performance 
of the duties assigned to him, and not for his acts of wilful and 
malicious trespass.’” 

3. ‘*If the jury find for the plaintiff they can only give him 
such sum as would compensate him for his actual loss by being 
put off the cars, and he is not entitled to vindictive or punitive 
damages, commonly called smart money.” 

4. *‘If the jury find for the plaintiff, they cannot give him 
damages for the injury sustained to his person.” 

5. ‘If the jury find for the plaintiff, they can only give him 
nominal damages.” 

The jury rendered a verdict for plaintiff for $1,500, on which 
judgment was entered. ‘To reverse this judgment it is insisted, 
that the petition is defective and insufficient in not specifying 
that the agent at the time of the injury was acting in the scope 
of his employment, and that the evidence failing to show what 
specific duties were intrusted to a conductor, the court should 
have sustained the demurrer to the evidence. 

This case is in all material respects so completely identical with 
the case of Perkins vs. M., K. & T. R. R., (55 Mo. 204) that 
we may be excused from re-examining the question there discussed 
and decided. The remarks of the judge who delivered the opin- 
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ion of this court in McGowan vs. St. Louis and I. M. R. R. Co., 
(61 Mo. 582) that this court cannot take judicial notice of the 
duties required of servants of a railroad company, nor of the de- 
grees of supremacy or subordination existing among them, were 
applicable to the facts of that case,which were totally unlike the 
present. Aside from the fact that our statutes distinctly recog- 
nize what the duties of a conductor are in regard to passengers, 
(1 Wagn. Stat., 307, § 28) there is sufficient testimony in this 
case to show that to the conductor on this road was entrusted all 
authority which concerned the reception or rejection of passengers, 
and that it was in the scope of this authority, though an 
abuse of jt, that the ejection of the plaintiff from the cars oc- 
curred, (Corporations can only act by agents, and they are re- 
sponsible for acts of their agents, when done in the exercise of 
their agency.) 

The other questions raised by the instructions refused were all 
examined and decided in the case referred to, and the authorities 


cited in support of the decision. 
Judgment affirmed ; the other judges concur. 





_, 
Vv 


Tuos.. N. Cocurane, ef al., Plaintiffs in Error, vs. Wm. H. 
Stewart, e¢ al., Defendants in Error. 


1. Bond, construction of—Debt of former firm—Intent of obligors in reference 
to—Liability of sureties.—C. having purchased the interest of A.in the firm 
of A. & B., agents for the sale of a certain patent, B. and C. made acontract 
with the old firm to pay all the obligations incurred by them in the sales, 
Subsequently B. and C. gave their obligation, binding themselves to pay all 
the debts and liabilities, existing or to be incurred on the part of “B. and C.” 
tothe manufacturers. This bond referred in terms to, and was endorsed upon, 
an agreement, also subsequent to the above contract, which agreement hav- 
ing set out that B. and C. were the general agents for the manufacturer, and 
the terms and arrangements under which they were to sell, provided for their 
payment of all debts “which may be created or incurred on their part,” etc., 
to the principal; but no reference was made in the bond or the agreement 
to the former contract or firm. Held, that for notes given by the firm of A, 
and B. to the manufacturers, the latter could not recover against the sureties 
on the bond of B. and C. 
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Error to Jackson County Circuit Court. 


Ermine Case, for Plaintiffs in Error. 


The words of the obligations, include ‘‘ every indebtedness ” 
of Stewart & Hartt, (in that particular business) to plaintiffs. 
The doctrine of ejusdem generis does not limit the full mean- 
ing of such phrase as above, when the debts are of one special 
class. (City of St. Louis vs. Laughlin, 49 Mo. 559 ; Littlefield 
vs. Winslow, 19 Me. 894; Foster vs. Blount, 18 Ala. 689; 
Grumley vs. Webb, 44 Mo. 458.) 


Pratt, Brumback & Ferrey, for Plaintiffs in Error, cited in 
argument: Blair vs. Perpetual Ins. Co., 10 Mo. 566; 2 Pars. 
Cont. [5 ed.] ch. 1, p. 499, § 3, and note and cases cited as to 
construction of contracts; Schulenburg vs. Magwire, 42 Mo. 
391; Grumley vs. Webb, 44 Mo. 444, 456, 457 ; St. Louis vs. 
“Laughlin, 49 Mo. 559; 2 Pars. Contr. [5 ed.] p. 502, and note 
and cases cited ; Lacke vs. McVeam, 3 Cent. Law Jour. 609; 
Rogers vs. Gosnell, 51 Mo. 466; S. C., 58 Mo. 589, and cases 
cited ; Manney vs. Frazier’s Adm’r, 27 Mo. 419; Page vs. 
Becker, 81 Mo. 468; Whelan vs. Whelan, 3 Cow. 578, and 
cases cited ; Burress vs. Blair, 61 Mo. 133 ; Koehring vs. Muem- 
minghoff, 61 Mo. 407 ; Ins. Co. vs. Seminary, 52 Mo. 480-91 ; 
Cathcart vs. Foulke, 13 Mo. 567, 568 ; Clarkson vs. Morrison’s 
Adm’r, 24 Mo. 138. 


NapTon, Judge, delivered the opinion of the court. 


This suit was upon a bond executed by Stewart & Hartt, as 
principals, and.George W. Ten and William T. Little, as securi- 
ties. to the plaintiffs, Cochran and Brown. The bond is dated 
April 5, 1871. 

The condition of the obligation is, that if Stewart & Hartt 
‘* shall well and truly keep and perform in all respects, according 
to its true intent and meaning, their part of the agreement on 
which this obligation is indorsed, executed between themselves 
and said Cochran and Brown, dated the 14th day of March, 1871, 
and shall weil and truly pay, or cause to be paid, any and every 
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indebtedness and liability now existing, or which may hereafter 
in any manner exist, or be incurred, on the part of said Stewart 
& Hartt to the said Cochran & Brown, whether said indebtedness 
or liability shall exist in the shape of notes, book accounts, re- 
newals, or extension of notes or accounts, or acceptances, or in- 
dorsements or otherwise, etc., then this obligation to be void, but 
otherwise to remain in full force and effect.” 

The bond is signed by Stewart and Hartt and Ten and Little. 

The agreement of March 14,1871, between Cochran & Brown 
and Stewart & Hartt, referred to in this obligation, sets out that 
Cochran & Brown, of St. Louis, are general agents of the Howe 
sewing machine, and have granted to Stewart & Hartt the right 
to sell in a certain territory, comprising the counties of Jackson, 
Cass, etc., in Missouri, and some counties in Kansas, named, and 
proceeds to state the terms on which this arrangement is based, 
as to prices, etc., which have no bearing on the question raised ; 
and provides ‘‘ that the said Stewart & Hartt shall well and truly 
pay, or cause to be paid, without any relief from valuation or ap- 
praisement law, any and every indebtedness or liability which may 
be created or incurred on their part to the said Cochran & Brown 
by reason of the premises above named, whether such indebted- 
ness or liability shall exist in the shape of book accounts, notes, 
renewals, or extensions of notes or accounts, acceptances, indorse- 
ments or otherwise, together with attorneys’ fees, etc.” 

Previous to this, on March 9, 1871, Stewart & Hartt had en- 
tered into the following obligation : 

‘* Kansas City, Mo., March 9, 1871. 

We, the undersigned, hereby agree to meet all obligations of 
Stewart & Humphrey, accrued by them during the partnership in 
the sale of the Howe sewing machine, up to this date, including 
shipments of machines from Omaha, Nebr.—shipments dated as 
follows : March 3, March 4, March 6, 1871. 

Wu. H. Stewart, 
Pup Hartt.” 

It seems that Humphrey had sold out to Hartt, and the new 
firm of Stewart & Hartt had agreed to liquidate the debts of the 
old firm. This contract was made with Humphrey. 
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The notes sued on in the case were given by Stewart and Hum- 
phrey to plaintiffs, for goods subsequently transferred to Stewart 
and Hartt, and the only question in the case is, whether the ob- 
ligors, two of whom were securities on the bond of April 5, are 
responsible for the notes of the firm of Stewart and Humphreys— 
whether this was an indebtedness on the part of Stewart and 
Hartt, within the meaning of the obligation of April 5, 1871. 

The obligation of April 5, is that Stewart & Hartt shall pay 
‘any and every indebtedness and liability now existing, or 
which, in any manner may hereafter exist or be incurred on the 
part of said Stewart and Hartt to the said Cochran and Brown.” 

And the agreement of March 14, 1871 is, that said Stewart & 
Hartt “shall well and truly pay any and every indebtedness 
which may be created or incurred on their part to Cochran and 
Brown.” 

The only ground upon which this claim could be based is, that 
Stewart and Hartt had by their agreement of March 9, 1871, 
agreed to pay the debts of Stewart and Humphrey. Obligations 
reduced to writing are to be construed according to their obvious 
meaning, and obligors, especially when mere securities, are not to be 
held bound by any forced constructions. The obvious meaning of 
the bond of Stewart and Hartt is to give security to pay their 
debts to Cochran and Brown, whether then existing or subse- 
quently contracted. If the object had been to obligate Stewart 
and Hartt and their securities to pay the debts of a previous firm, 
there would have been no difficulty in so stating it. But no refer- 
ence is made to the contract of Stewart and Hartt to pay the 
debts of Stewart and Humphrey’s. It may be, that such debts 
had been previously secured. 

The maxim frequently quoted in questions of construction 
—sensus verborum ex causa dicendi accipiendus est, 
et secundum subjectam materiam—appears quite applica- 
ble in this case. Nothing is said in either the agreement of 
April 5, or in that of March 14th, concerning the debts of Stew- 
art and Humphreys to Cochran and Brown. Their debts were 
considerable, amounting as it appears, from this suit, to.several 
thousands of dollars. Howcould the securities in this agreement of 
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April and March, ‘the former being indorsed on the latter, be ap- 
prised that they were securing not merely the debts present and 
future of Stewart & Hartt, but the past liabilities of Stewart and 
Humphreys ? If such had been the intention, it was easy to make it 
perfectly plain. It was not any unimportant or inconsiderable mat- 
ter likely to be overlooked. The subject matter of both 
these agreements is obviously, on their face, thedebts of Stew- 
art and Hartt—not the debts of any preceding firm—and it 
would seem to operate as a surprise on the securities to give the 
words ‘* liabilities of Stewart and Hartt to Cochran and Brown ” 
a construction which would embrace the liabilities of Stewart and 
Hartt to Stewart and Humphreys, to pay off the indebtedness of 
the latter to Cochran and Brown. 

The plaintiffs propose, in this case, to make the undertaking of 
Stewart & Hartt to pay off the debts of Stewart & Humphreys, 
made by the former to the latter, on the 9th March, an 
indebtedness or liability of Stewart and Hartt to Cochran 
and Brown, to whom these debts of Stewart & Humphreys 
were due. The contract of March 9th is not referred to 
in any way in this contract of the 14th March, or in that of the 
5th of April, unless we are to understand that the indebtedness 
of Stewart & Hartt to Cochran and Brown at those dates, in- 
cluded the indebtedness of a previous firm, who had sold out to 
Stewart and Hartt, and to whom Stewart and Hartt had given an 
obligation that those debts should be discharged. But the lan- 
guage of those papers of the 14th of March and 5th of April 
was not naturally adapted to call the attention of the parties to 
them to any consideration of the debts of Stewart and Humphreys. 
The subject matter was the debts of Stewart and Hartt, and it 
would be a forced construction to make these debts include the 
debts of a prior firm, merely because they had agreed with that 
firm to pay them. The rights of securities being involved, 
we are not at liberty, upon well settled rules of construction, to 
extend the plain and obvious meaning of the two instruments. 

Judgment affirmed. The other judges concur. 
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Joun T. Crowz, Apm’r, vs. Francis H. Peters, Appellant. 


1, Equity—Action to set aside transfer for Sraud—Allegations— Fiduciary re- 
lation—Undue influence.—Where a transfer is unreasonable, and is brought 
about by trick or misrepresentation, a court of equity will set it aside. 

In such suit allegations that defendant was a relative of the transferrer, and 
living with him, and that the latter was old and infirm, are not sufficient state- 
ments to make outa case, even by way of inference, of confidential relations 
between the parties. Nor will the additional statement, that a different dis. 
position had been made of the same property, previously, by will, when the 
testator was of sound mind, establish a case of undue influence. 

2. Practice, civil—Intimidation of witness—Action of court compelling party to 
leave court for.—The action of a court in compelling one of the parties to a 
suit, then on trial, to leave the court room, on the ground that a witness is in- 
timidated by his looks and gestures, is error. 

8. Witness, sheriff not disqualified as, when.—Neither a sheriff nor his substitute 
can be disqualified as a witness by reason of his having summoned the jury 
before whom he testifies. 

4. Evidence— Opinion of non-experts on the question of sanity.—Opinions of wit- 
nesses, although not experts, on the question of sanity, are allowed, when ac- 
companied by some of the factson which they are based, to go to the jury. 

5. Practice, civil—Counts at law and in equity tncluded in one suit—Judgment in 
case of —Rule—Where counts at law and in equity are included in the same 
petition, they require separate trials and separate judgments. 

6. Practice, civil—Equity— Decree—Allegata aad probata—Statute, construction 
of.—When the evidence on which the case is tried and the decree is founded 
differs materially from that stated in the petition the cause will, under the 
statute, (Wagn. Stat. 1037, 3 23) be reversed. 


Appeal from Franklin Circuit Court. 


J. C. Kiskaddon, for Appellant, cited: 4 Pet. 297; 6 Pet. 
716; 12 Pet. 178; 2 Greenl. Ev., § 369, and notes; 2 Kent 
Com. 240; Castle vs. Bader, 23 Cal. 75; Butler vs. Viele, 44 
Barb. 166 ; Funkhouser vs. How, 17 Mo. 225; Van Deusen vs. 
Rowbly, 8 N. Y. [4 Seld.] 358 ; Lowe vs. Williamson, 1 Green 
Ch. 82; Grant vs. Thompson, 4 Conn. 203 ; Dewitt vs. Barley, 
9N. Y. [5 Seld.] 371; Dallam vs. Renshaw, 26 Mo. 5383 ; 
Rumbolds vs. Parr, 51 Mo. 592; Henderson vs. Henderson, 55 
Mo. 534; Snow vs. Holstead, 1 Cal. 357; Sto. Eq. Jur., § 
228; 1 Fonbl. Eq. B. 1, ch. 2, § 3; Bean vs. Valle, 2 Mo. 
126 ; Harrison vs. Town, 17 Mo. 237; Coles vs. Nickell, 42 
Mo. 169 ; Wagn. Stat. 1042, §§ 20-26 ; Mooney vs. Kennett, 
19 Mo. 551; Wagn. Stat. 1041, § 15; Finney vs. State, 9 Mo. 
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624; House vs. Powell, 45 Mo. 381; Pickering vs. M. V. U. 
T. Co., 47 Mo. 457 ; Hadley vs. Latimer, 3 Yerg. 537 ; Gard- 
ner vs. Gardner, 22 Wend. 526; Miller vs. Miller, 3 Serg. & R. 
267 ; Lowe vs. Williamson, 1 Green ch. 82 ; Hunter vs. Atkins, 
8 Myl. & K. 118, 182 ; Doggett vs. Lane, 12 Mo. 215. 


J. W. Booth, for Respondent, cited: Weeke vs. Lenden, 54 
Mo. 129; 1 Greenl. Ev. [1led.] 605, n. 1; Bishp. Eq. Prin., 
§§ 230-233 ; Wagn. Stat. 1012, § 2; 1041, § 15; 1051, § 2; 
Franciscus vs. Bridges, 18 Mo. 208 ; Henderson vs. Dickey, 50 
Mo. 161; 1 Sto. Eq. Jur. [10 ed.] 221, § 218 ; Weil vs. Kume, 
49 Mo. 158 ; Hamilton vs. Hamilton, 59 Mo. 232; Hickey vs. 
Drake, 47 Mo. 371 ; State vs. Carlisle, 57 Mo. 102. 


Napton, Judge, delivered the opinion of the court. 


This case presents a series of questions, chiefly relating to 
points of practice, rules of pleading and forms of proceeding, 
which may be considered and determined without regard to the 
main question involved, and therefore neeas no preliminary state- 
ment. 

1. Adopting the historical order of exceptions noted in the re- 
cord, the first point was raised upon the opening of the testimony 
by the plaintiff, that the second count in the petition stated no 
cause of action, and therefore no evidence should be permitted 
under that count. 

The second count stated, in substance, that Erb, the deceased, 
was the owner of a certain promissory note, dated on the 5th of 
May, 1871, for the sum of $700, executed by Bleckman and 
Horn to said Erb ; ‘‘thatsaid Erb was very old, in feeble health, 
and weak in body and mind, by reason of which he was unable to 
attend to his ordinary business affairs; that defendant by mar- 
riage was related to said Erb, by all of which there were confi- 
dential relations existing between said Erb and defendant ; that 
a short time previous to the death of said Erb, said defendant 
induced said Erb to come and live with him, under promise that 
he would furnish him, said Erb, a room free of charge ; that said 
Erb did accept said invitation, and lived with said defendant in 
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one of his houses on his farm ; that while so living with him, and 
while the aforesaid confidential relations existed, and while said 
Erb was old and infirm, in feeble health, etc., the defendant, ex- 
erting over said Erb an undue influence, induced said Erb to 
transfer said note to him, the defendant, under the pretext of 
said defendant’s keeping said Erb for and during the balance of 
his life time, thereby, by his cunning and craft, and by said undue 
influence, overcoming said Erb, and causing him to make said 
contract, contrary to the disposition that said Erb had already 
made, when not under any undue influence, and while in sound 
body and mind, as evidenced by his last will and testament, duly 
probated ; that by reason of all this, said contract is void, and 
should not be upheld.” 

This count further avers that defendant has collected this note, 
and asks that the assignment be declared void, and then proceeds 
to offer to deduct from the principal and interest of the note such 
sum of money as the defendant’s services to Erb may be reason- 
ably worth, and prays for general relief. 

That this count is exceedingly defective is quite apparent. The 
only two facts stated as constituting confidential relations be- 
tween Erb and the defendant are; first, the age and infirmities, 
physical and mental, of said Erb, and, second, that defendant 
was his relative by marriage. From these two facts it is averred, 
as an inference. that confidential relations between these parties 
existed. But it is obvious that neither the one or the other, or 
both, lead to any such inference. The pleader then proceeds to 
state that the defendant invited Erb to occupy a room in a house 
on his place, and that Erb accepted the offer, and that ‘‘whilst 
the aforesaid confidential relations existed,’’ defendant by undue 
influence, and cunning and craft, induced Erb to transfer this 
note, under pretext of keeping Erb during the remainder of his 
life, *‘contrary to the disposition that said Erb had previously 
made by his last will and testament,” which had been done when 
Erb was sound in mind and not under any undue influence. 

The fact that Erb had made a will and disposed of this prop- 
erty differently from the disposition of it now proposed to be set 
aside, is, of itself, no ground for impeaching the transaction. If 
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by undue influence, growing out of such confidential relations as 
the law recognizes, or otherwise, the transfer was the result of a 
substitution of the will of defendant for the will of Erb, brought 
about by trick, or misrepresentation, or fraud, and was an un- 
reasonable one, under the circumstances a court of equity would 
set it aside. This was the case which was subsequently tried, 
but it is not the case stated in this petition. 

2. The second point made here is upon the demurrer to the 
evidence on both counts, as insufficient to support a verdict under 
either. In regard to the first count, which was an ordinary ac- 
tion at law, the evidence was for the jury, and it could hardly be 
claimed that there was not sufficient evidence to authorize the 
court to submit the issue. It was not certainly very conclusive, 
but it was of a character which might warrant a jury in finding 
against the defendant. It was proved that the money claimed in 
this court was in the possession of the defendant about two and 
a half months before his death ; that it was missing when the ad- 
ministrator went to defendant’s house to ascertain what property 
of Erb was there, and that the chest in which the money was de- 
posited had been opened. There was also evidence tending to 
show that defendant stated he had searched for the money, but 
could not find it. This was a matter of which sufficient proof 
was offered to authorize the court to submit the issue to a jury, 
and therefore, there was no ground for a demurrer, and the court 
properly overruled it. 

In regard to the second count, there was evidence to show that 
Erb was about eighty years old; that for ten years and more before 
his death, he had attended to no particular business ; that he was 
eccentric in his habits, had never been married, and had lived in 
the neighborhood at various places, all the time however occu- 
pying a room or house by himself, and preparing his own food. 

About the month of March, 1871, this old man, who was a 
German (as indeed all the parties and witnesses were), went to 
occupy a house of defendant’s, near defendant’s dwelling house, 
within the same inclosure, but 150 yards distant from it. Several 
witnesses state that he was then in a feeble state of body and 
mind ; that his hearing was bad, and his eyesight impaired, and 
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that, in their opinion, his mental faculties were not at all such as 
they had been. A German doctor, however, who attended Erb in 
his last illness, gave it as his opinion, that Erb’s mind was not at 
all impaired, except that his memory of recent events was, (as 
was usual in cases of extreme old age) not so good as it had been, 
but that, in transacting business, he was as shrewd as he ever had 
been, never having been a business man. It does not appear that 
after Erb went to defendant, he reposed any special confidence 
in the defendant to transact his business, if he had any to trans- 
act. Erb remained in the house, on defendant’s farm, till he 
died, in the middle of April, 1872, at the age of eighty years and ° 
some months over. He had made a will before he went to de- 
fendant’s, by which he had divided his property equally betwéen 
the wife of defendant, who was his niece, and one Doer, who was 
his nephew, and who was the principal witness for the plaintiff in 
this case. 

The assignment of the note against Bleckman & Co. for seven 
hundred dollars, dated in 1870, was made in February or Jan- 
uary, 1871, and Erb died in April. A witness was called in to 
the assignment. What the condition of Erb was at this time does 
not clearly appear. 

What has been stated, however, is sufficient to show that there 
was no ground for asking a non-suit, because of the entire want 
of evidence. 

3. Upon the trial a young woman, who was a niece of the de- 
fendant, was, upon examination as a witness for plaintiff, and, 
in the course of her examination, was asked some questions in 
relation to the condition she found Erb in, when she visited de- 
fendant, about three weeks before Erb died; and her answers not 
being satisfactory to the plaintiffs counsel, it was suggested to 
the court that she was intimidated by the looks and gestures of 
defendant, and therefore the court was requested to order the de- 
fendant to leave the room until her examination was ended. This 
request was granted, and the defendant was ordered to leave the 
room—which he did. Exceptions were taken to this order, and 
this is one of the points insisted on here. 

28—voL. LXIII. 
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The defendant had a right to be present at the examination of 
the witnesses against him. The court undoubtedly has ample 
power to protect witnesses, without compelling a party to leave 
the court room. Besides the power of fine, it is easy to direct 
the position of the witness and of the defendant to’be so placed, 
that the looks and gestures of the one cannot come within the ob- 
servation of the other. The precise modes which may be adopted 
by a court to prevent intimidation of witnesses, or any other im- 
proper conduct of a party during a trial, is a matter within the 
discretion of the court presiding over the trial ; but this discretion 
should be so exercised, if possible, as not to prevent that consul- 
tation between the counsel and his client, which is unnecessary to 
an official cross-examination. The defendant could not very wel 
suggest explanations to be elicited by cross-examination, unless 
allowed to be present at the examination in chief. 

4. The plaintiff in this case, having been at the time of the 
trial sheriff of the county, an e/isor was agreed on by the parties 
to summon a jury, but it afterwards appeared that this e/ésor 
was one of the witnesses for the plaintiff ; and this was made one 
of the grounds for a new trial, and supported by affidavit of the 
counsel, that this fact was not known when the consent was 
given to his appointment. There is no force in this objection. 
The sheriff could not be disqualified as a witness because he sum- 
moned the jury, nor could his substitute. 

5. The point was made in the progress of this case that opin- 
ions of witnesses, who are not experts in regard to the sanity of 
a party, are inadmissible, and various authorities have been cited 
in support of that view. The court, however, at an early day 
(Baldwin vs. The State, 12 Mo. 284), adopted the views of the 
Supreme Court of North Carolina in Clary vs. Clary (2 N. C. 78), 
which allowed such opinions when accompanied with some of the 
facts on which they were based to goto the jury; and although 
there are very respectable authorities to the contrary, this decision 
has been understood to settle the practice in this State. 

6. In this case there were two verdicts and two judgments, the 
first judgment being on the verdict found on the first count, which 
may be termed one at common law, and the second a judgment 
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on decree in equity, based on the verdict of the jury, but in form 
disregarding it and recited to have been entered in conformity to 
the finding of the court. It is now urged that there should have 
been but one judgment, on the ground that sec. 15, p. 1041 
(Wagn. Stat.), requires that ‘‘the judgment on each separate 
finding shall await the trial of all the issues.” 

It was observed in Mooney vs. Kennett (19 Mo. 554), that 
where a petition contains several causes of action, there must be 
a finding on each count, and these verdicts ‘‘ will all be blended 
in one judgment.”” But this observation must be understood as 
indicating the time when the final judgment in the case was al- 
lowed. It seems to be settled now, in the construction of this sec- 
tion of the practice act, that where a count at law and a count in 
equity are included in the same petition, they require separate 
trials and separate judgments. (Jones vs. Moore, 42 Mo. 420; 
Henderson vs. Dickey, 50 Mo. 166.) This conclusion is indeed 
inevitable if such joinder is allowed. 

7. The count in equity was submitted to a jury at the same 
time at which the count in law was. There were two verdicts, 
one on the first count, stating the damages given, and the one on 
the second count, merely finding for plaintiff. The court adopted 
the verdict practically, but entered up a decree, not referring to 
it, reciting that the facts were found in accordance with the alle- 
gations of the petition. 

The instructions given, which were unquestionably the law, and 
very favorably expounded on the defendant’s side, show that the 
court was trying a case where the allegations sufficiently set forth 
a misplaced confidence, growing out of the weakuess of one party, 
and the employment of the defendant as his agent, to transact 
whatever business matters the former may have had; and the 
evidence tended to show an abuse of that confidence, not by in- 
ducing the old man to alter his will, but by getting from him an 
immediate compensation for services to be performed in future, 
altogether larger than the services were reasonably worth in the 
then reasonable calculations df the continuance of the old man’s 
life. This was not the case stated in the petition. 





JEFFERSON CITY. 





State v. Turner. 





In accordance therefore with section 23 of art. 8, of the prac- 
tice act, we are constrained to say that the judgment on decree 
must be reversed, and the cause remanded for a new trial. The 
judgment on the first count will not be disturbed. 

The other judges concur, except Judge Wagner, who is absent. 





State oF Missouri, Respondent, vs. Joun TuRNER, Appellant. 


1. Practice, criminal—Joinder of charges— Election of counts.—The charges of 
burglary and larceny, where relating to the same transaction, may be joined 
in the sameindictment. (Wagn. Stat. 455, 319.) Nor isthe State compelled, 
in such case, to elect on which charge it will proceed. 

2. Practice, civil—Instructions, etec.—A case should not be taken from the jury 
when there is any evidence to sustain the issues. 

8. Instructions, refusal of not error, when.—The refusal of instructions not 
applicable to the offense charged, or in lieu of which others are given, is not 
error, 


Appeal from Webster Circuit Court. 


Appellant not represented. 


Jno. A. Hockaday, /tt?y Gen’l, for Respondent, cited: 
State vs. Alexander, 56 Mo. 131; State vs. Henley, 30 Mo. 
511. 


Norton, Judge, delivered the opinion of the court. 


The defendant was indicted by the grand jury of Webster 
county, charged with burglary in the second degree and grand 
larceny. The defendant was put upon his trial, the jury return- 
ing a verdict of acquittal on the charge of burglary, and a ver- 
dict of guilty on the charge of larceny. Motions for new trial 
and in arrest of judgment were filed and overruled, from which 
defendant appealed. 

The record shows that defendant filed a motion to quash the 
indictment on the grounds that the offenses charged could not be 
joined. It is expressly provided by the 19th section of Wagn. 
Stat. (p. 455), ‘that if any person in committing burglary, also 
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commits a larceny, he may be prosecuted for both offenses in the 
same count, or in separate counts of the same indictment,” and 
the motion to quash was, therefore, properly overruled. 

A motion was also filed to compel the State to elect on which 
count it would proceed to trial. The counts in the indictment 
related to the same transaction, and they were expressly author- 
ized to be joined, and the court committed no error in refusing to 
compel the State to elect on which it would proceed. (State vs. 
Porter, 26 Mo. 201.) 

The instructions one, two, three and four, asked by the de- 
fendant, were properly refused by the court. The first instruc- 
tion sought to take the entire case from the jury, when there was 
sufficient evidence to require its submission to them. The de- 
clarations asked to be given in the second, third and fourth in- 
structions had been announced in others which had been given, 
Besides this, the defendant was not injured by the refusal of the 
court to give them. Three of them related to the charge of bur- 


glary in the second degree, and as to this charge defendant was 
found not guilty. 

Upon the whole case we think the conviction of defendant for 
larceny was rightful, and the judgment will, therefore, not be 
disturbed. (State vs. Alexander, 56 Mo. 131.) 

The judgment is affirmed. The other judges concur, except 
Judge Wagner, who is absent. 





DanizL B. Woops, Respondent, vs. Wm. Srraup, Appellant. 


1, Title bond, tender and refusal of—Suit for recovery of purchase money— 
Equity.—The assignee of a title bond for conveyance of land, on payment of 
sundry instalments of purchase money, made tender of the final instalment and 
demanded a deed, then and there, of the obligor, who could not execute it 
that day, but tendered it the day following. But the obligee then refused to 
receive it—making no objection, however, on the score of defect in the obli- 
gor’s title—and immediately sued for the purchase money paid. It appeared 
that plaintiff's assignor, when the sale was made, took possession of the land, 
aud had meanwhile felled most of the timber which coustituted the principal 
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value of the estate. No attempt had been made, or could have been, under 
the circumstances, successful, to disaffirm or rescind the contract. Held, that 
there was no principle of law or justice to authorize plaintiff’s suit; that it 
was competent for defendant to show, that if there had been any claims or 
lieus against the land, they had been satisfied and extinguished. 


Appeal from Jasper Circuit Court. 


E. J. Montague, with Walser §& Cunningham, for Ap- 
pellant. 


Garrison & Allen, for Respondent. 


Waener, Judge, delivered the opinion of the court. 


From the record it appears that defendant executed to one 
Wm. E. Woods his title bond, conditioned for the conveyance of 
certain real estate, upon payments being made as therein speci- 
fied. Wm. E. made the first two payments, and then assigned 
the bond to the present plaintiff. Plaintiff went to defendant 
and offered to make the last payment, and demanded a deed, but 
defendant did not have it drawn up and could not have it ac- 
knowledged that evening, but executed and acknowledged it the 
next day, and then sought plaintiff and tendered it to him, but 
he refused to accept it, and then immediately brought this suit to 
recover back the purchase money, claiming a forfeiture of the 
bond. It appears further, that when the sale was made to the 
plaintiff's assignor, he took possession of the premises, and 
continued to hold and possess them ever after, up to the time of 
the trial, by himself and tenant, and cut and carried away the 
principal part of the timber, which constituted the chief value of 
the land. 

The trial was before the court and a jury, and under the in- 
structions a verdict was returned for the plaintiff, upon which 
judgment was rendered. : 

Upon no principle of law or justice can the judgment be per- 
mitted to stand. There was no attempt to disaffirm or rescind, 
and such a thing could not have been done, as the plaintiff and 
his assignor had been and were in continuous possession, and had 
committed waste, and permanently injured the value of the land. 
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There could have been no restoration so as to have substantially 
placed the parties in their former position. 

When the deed was refused, no objection was made to the de- 
fendant’s title, though that question was brought in controversy 
at the trial. The defendant introduced his conveyances in evi- 
dence, by which he showed a good title in himself, but the plain- 
tiff gave in evidence a couple of small allowances proved up in 
the probate court, against the estate of defendant’s grantor, 
which the court instructed were liens against the land. The de- 
fendant then offered to show that these claims had been paid off 
and satisfied, and this testimony the court rejected, but upon 
what ground it is difficult to perceive. 

Without attempting to determine whether these allowances 
might have constituted an incumbrance against the land, when 
they were admitted in evidence, it was surely competent to show 
that they had been satisfied and extinguished. The instructions 
were verbose and mostly irrelevant, and it is needless to examine 


them. 
The judgment should be reversed, and the cause remanded. 


The other judges concur. 





[~) 


State oF Missouri, Respondent, vs. Frank Brown, Appellant. 


1. Practice, eriminal—Murder— Testimony in chief offered in rebuttal—Admis- 
sion of discretion of court as to—-Where it appeared from the testimony al- 
ready offered that defendant in a trial for murder had threatened some days 
before hand to shoot the deceased, it was held that the court properly exer- 
cised its discretion in permitting the State, after the close of defendant’s case, 
to show that on the day of the homicide he had come armed to the town where 
the homicide occurred, especially where the defense is permitted to rebut such 
additional testimony. 

2. Homicide--Self-defense— What proof sufficient to show— What not.—Where 
one tried for murder is shown to have previously prepared himself, and 
selected the time and place and sought for a difficulty in order to wreak his 
malice, evidence merely showing previous threats by the deceased, should be 
disregarded. The doctrine of self-defense cannot be invoked in such state of 
facts. On the other hand, if defendant had reasonable cause to apprehend a 

design of the deceased to kill him, and that the danger was imminent—al- 
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though such was not the fact—and defendant commits the homicide to pre- 
vent his own killing, his act is self-defense. And proof that deceased was of 
a rash, turbulent and violent disposition, and had threatened to kill him, and 
that these facts were known to the accused, are circumstances whick should 
be considered in determining the reasonableness of his apprehensions. 

. Instructions— Refusal of—Evidence.—Au instruction not based on the evi- 
dence is properly refused. 

. Practice, civil--Murder--Motion for new trial—Presence of accused.—-The 
absence of defendant convicted of murder, during motion for new trial, is no 
ground for reversal; such motion is no proceeding during the trial, such as is 
contemplated by the statute, 


Appeal from Buchanan Circuit Court. 


4. H. Vories, for Appellant. cited: State vs. Sloan, 47 Mo. 
604-13 ; State vs. Linney, 52 Mo. 41; State vs. Scott, 17 Mo. 
521; State vs. Keene, 50 Mo. 358 ; State vs. Buckner, 25 Mo. 
167 ; State vs. Cross, 27 Mo. 332: State vs. Mathews, 20 Mo. 
55; State vs. Jones, 61 Mo. 235; State vs. Underwood, 57 Mo. 
40-51; Kelley’s Crim. Law & Prac., § 132, and authorities there 
cited ; 17 Q. B. 503; 6 Eng. Law & Kq., 352, 504. 


J. 4. Hockaday, for Respondent, cited: State vs. Harris, 
59 Mo. 554; State vs. Starr, 38 Mo. 270; State vs. Levering, 
52 Mo. 40, and argued that in State vs. Underwood, the court 
passing on the case, regarded the trial as over when the motion 
was heard. 


Norton, Judge, delivered the opinion of the court. 


The defendant was indicted at the March Term, 1875, of the 
Buchanan circuit court, for the murder of James B. Spratt. De- 
fendant was put upon his trial at the July Term, 1875, of said 
court, and was convicted of murder in the first degree. A re- 
versal of the judgment is sought, 

1st, because the court admitted irrelevant and incompetent evi- 
dence ; ' 

2d, because the court erred in giving instructions for the State, 
and refusing instructions for defendant ; 

8d, because the record does not show that defendant was pres- 
ent in person when the motion for new trial was overruled. 
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These objections will be considered in the order in which they 
are made, and to present the first objection fully, it will be neces- 
sary to advert briefly to the facts of the case as disclosed in the 
bill of exceptions. “ 

It appeurs from the evidence that on the 25th day of Decem- 
ber, 1874, Spratt, the deceased, was in the town of De Kalb, 
Buchanan county, for the purpose of attending a trial before a 
justice of the peace, in a cause in which he was a party; that the 
trial was to take place in a house occupied by one Hisle as a shoe 
shop; that about thirty minutes before the case was called for 
trial, and after the arrival of Spratt in the town, the defendant, 
who bad previously arrived, went into the room where the trial 
was to be had, placing himself at a window, when a pistol in his 
possession was accidentally discharged, Spratt, the deceased, 
on being called into court by the constable, proceeded, in com- 
pany with his son John, to Hisle’s shop, and as he stepped into 
the door, defendant shot the deceased with a pistol, the ball enter- 
ing his mouth, passing through the palate and lodging in the neck 
bone. Spratt died from the effects of this shot on the 5th of 
February, 1875. It appears from the evidence that some three 
or four weeks previous to the shooting, defendant had charged 
the deceased with selling him sick beef, and that deceased threat- 
ened to kill the defendant, or have it done, and that about half 
an hour before the shooting, deceased said he would kill the de- 
fendant that day. These threats were communicated to the de- 
fendant. 

At the time the fatal shot was fired by defendant, the witnesses 
on the part of the State swore that nothing was said either by 
the deceased or defendant, and that they observed no hostile de- 
monstration on the part of deceased ; several of them stating that 
the hands of deceased when he entered the door were down by his 
side, and two of the defendant’s witnesses stating that his right 
hand was thrown around under the left skirt of his coat. 

It was shown that the son of deceased, immediately after his 
father was shot, fired upon defendant, wounding him in the arm 
and breast. It was also shown that defendant upon being asked 
why he had not killed Spratt, replied that he supposed Spratt 
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must have seen him and thrown up his head, and it was also stated 
by another witness that deceased said he had been shot by Wal- 
lingford. The evidence for the prosecution further showed that 
defendant, about two weeks previous to the difficulty, had threat- 
ened to shoot deceased, and on the day that it occurred, said he 
would put a bullet through his head. It was also shown that 
Spratt, when he was shot, had a pistol in a belt, buckled around 
him, and it was said by several witnesses that he had the character 
of being a turbulent, violent man. After the defendant had closed 
his evidence, the State offered several witnesses in rebuttal, one 
of whom, Dr. Rose, stated ‘‘I saw Brown that morning come 
into town ; I think he had a gun; saw him with Sam King and 
the Ray boys ; heard nothing said by them; they went towards 
the court house ; saw Brown at Derge’s drug store, and saw the 
gun in the store; afterwards, next morning, it was found loaded 
with powder and shot and three balls. John Spratt drew the 
load. Men frequently came into town with loaded guns during 
Christmas.” 

The above statement is the only evidence excepted to by de- 
fendant, and it is insisted that the court erred in admitting it, be- 
cares it was incompetent and irrelevant and not rebutting, but 
original evidence. 

This point must be ruled against the defendant. Threats of 
the defendant that he would shoot Spratt and put a bullet through 
his head having been proven, it was entirely competent for the 

tate to show that he came to town on the day of the difficulty 
prepared to execute his threat. Although the evidence which was 
admitted was not strictly by way of rebuttal, but more in the na- 
ture of original or additional evidence, yet it was within the dis- 
cretion of the court to receive it, and in receiving it, we think that 
the discretion was neither unsoundly nor improperly exercised, 
especially when it is considered that defendant was allowed to in- 
troduce a witness to rebut the facts stated by the witness Rose. 

The fourth and fifth instructions given on behalf of the State 
against defendant’s objection, told the jury in substance, that if 
defendant wilfully, deliberately, premeditatedly, and with malice 
(these terms having been properly defined by the court in another 
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instruction,) shot the deceased with a pistol, and had previously 
prepared said weapon and sought that particular time and place 
to do the deed, evidence of threats on the part of deceased, and 
of the character of deceased is immaterial and will be disregarded. 

The fifth instruction declared that the right of self-defense, 
which justifies homicide, does not imply the right of attack, and 
the plea of justification in self-defense cannot avail in any case, 
when it appears that the difficulty was sought for at the time and 
place by the party, in order to afford him an opportunity or pre- 
tense for wreaking his malice, and that, if defendant sought the 
difficulty at Hisle’s shop and shot deceased for the purpose of 
wreaking his malice, then there is no self-defense in the case and 
the jury should convict. 

These instructions, when considered in connection with the third 
and fourth given for defendant, placed the law of the case in the 
most favorable light for the defendant, and in view of the facts dis- 
closed on the trial were eminently proper. 

The jury were told in the third instruction that if they believed 
that deceased was of a rash, turbulent and violent disposition, 
and just prior to the shooting had threatened to kill defendant, 
and that defendant knew of such disposition and threat, that 
these and all other circumstances in evidence should be consid- 
ered by them in determining the reasonable cause of defendant’s 
apprehension of great personal injury to himself. 

They were further instructed, that if defendant (Brown) had 
reasonable cause to apprehend a design on the part of deceased to 
kill him, and that there was reasonable cause to apprehend dan- 
ger of the immediate accomplishment of such design, and that 
defendant killed deceased to prevent the accomplishment of such 
design, they should acquit the defendant; and ‘that to 
acquit on the ground of self-defense, it was not at all neces- 
sary that the danger should have been real or actual, or that 
such danger should have been then impending and about to fall 
on him ; it is only necessary for the jury to believe that defend- 
ant had reasonable cause to apprehend that there was danger of 
immediate accomplishment of a design to kill him.” 
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The above declarations taken together gave to defendant the 
full benefit of the law of self-defense, and in the most decided 
and emphatic language, and the court in giving the two instruc- 
tions objected to by defendant, went no farther than the facts of 
the case warranted, and was fully justified in its action by re- 
peated decisions of this court. (State vs. Starr, 38 Mo. 270; 
State vs. Harris, 59 Mo. 550 ; State vs. Linney, 52 Mo. 40.) 

The sixth instruction asked by defendant to the effect that if 
the jury believed that prior to and up to the time of the shooting, 
the deceased and his son John had either conspired or agreed to- 
gether that they would kill defendant or do him great bodily harm, 
or that they acted in concert with reference to such design, then 
the act and threat of one is the act of both, was properly refused. 
In looking through the record we have failed to find any evidence 
on which the instruction could be based, and hence it should not 
have been given. 

The seventh and eighth instructions for defendant are but repe- 
titions of the principles of self-defense enunciated in the fourth 
instruction which had been given, and for that reason they should 
have been refused, as they were. 

The only remaining objection is based upon the action of the 
court in determining the motion for a new trial, in the absence of 
. the defendant. 

We have not been able after an examination of the authorities 
within our reach, to find a case in which it has been decided that 
a judgment would be reversed because the record did not show 
that the accused was present when a motion for new trial was 
passed upon by the court. Our statute provides ‘‘ that no person 
indicted for a felony can be tried unless he is personally present 
during the trial.” A trial is the judicial examination of the is- 
sues between the parties whether they be issues of law or fact. 
An issue of law arises’ upon demurrer or an allegation of fact 
in a pleading by one party, not controverted by the other. An 
issue of fact arises when the allegations in an indictment are de- 
nied by the defendant, or the allegations of any subsequent plead- 
ing are controverted. During the trial and determination of such 
issues, a prisoner charged with a felony must be present iu person. 
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This court has repeatedly decided that the accused must not only 
be present during the trial, but that he must be present when the 
verdict is received, for the reason that it is the right of the pris- 
oner, on the return and reception of the verdict, to inquire of each 
juror whether the verdict produced is his verdict, and that to ex- 
ercise this right his presence is necessary. 

The motion for a new trial concedes that a trial of the issues hag 
taken place, and proposes to do away with the trial had and have 
another or new trial ordered, and is not such a proceeding during 
the trial as is contemplated by the statute or embraced within its 
terms. We have been cited to the case of the State vs. Under- 
wood (57 Mo. 40), as an authority sustaining the view that it 
is error to determine a motion for a new trial in the absence of 
the defendant. In that case the record showed the presence of 
the defendant when the motion was finally acted upon, and hence 
the point made here was not before the court, nor was it decided. 

Judge Wagner, who delivered the opinion, remarks: ‘‘ Every 
person indicted for a felony must be present during the trial ; but 
here no step was taken in the trial during defendant’s absence. 
After the trial was over, the court requested the attorneys to fur- 
nish it with any authorities they might have bearing on a legal 
question involved in the motion, and also to state their views con- 
cerning the same, but no further action was taken, no ruling was 
made, and nothing transpired having any reference to the trial. 
When the time arrived for the court to proceed with the deter- 
mination of the motion, defendant was present, the final argu- 
ment was made, and the court acted in his presence.” 

If any deduction is to be made from what was said in that 
case, it would seem to be that the court regarded the trial as be- 
ing over when the motion for a new trial was made, for it is stated 
‘* after the trial was over” authorities were furnished bearing on 
a legal question involved in the motion for a new trial. 

We have also been cited to the case of Regina vs. Caldwell, (6 
Eng. L. & E. R., 352) as bearing on the point before us. The 
defendant in that case was found guilty of perjury and sentenced 
to transportation for seven years. His counsel was about to move 
for a new trial when Lord Campbell, ©. S. asked if defendant 
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was in custody under the sentence, and om being informed that 
he was not, refused to entertain the motion, observing “ that the 
case was one in which peculiarly the defendant ought to be in 
court, because sentence had been passed upon him, which he has 
hitherto evaded ; and he shall not make experiment of trying to 
get a new trial without subjecting himself to being taken for the 
purpose of enforcing the sentence, if the court should refuse the 
rule.”” 

It was also decided in the case of Rex vs. Askew and Rex vs. 
Lord Cochran, (3 Man. & Sel. 9) thata motion for a new trial, 
made by one of the two or more who had been convicted, would 
be denied uuless all who had been convicted were present. Lord 
Ellenborough observed ‘‘ that the reason clearly was to prevent 
the most guilty from keeping out of the way, and putting forward: 
the least guilty in order to try the result of a motion for a new 
trial.”” These cases were decided not upon the ground that de- 
fendant had a right to be present when the motion for a new trial 
was determined, but on the ground that the State had a right to 
demand the presence of the accused in order that he might be sub- 
jected to punishment, should the motion be denied. And the 
court went so far as to deny the motion of one defendant who was 
present, those who were convicted with him being absent, and not 
in custody. 

Perceiving no error in the action of the trial court, and it ap- 
pearing that defendant on the trial had the full benefit of all the 
rights and defenses accorded: to him, the judgment is affirmed ; 
in which the other judges concur, except Judge Wagner, absent. 





M. C. Farwett, Respondent, vs. Joun Easton, e¢ al., Ap- 
pellants. 


1. Landlord and tenant—Use of property not contemplated by lease—Forfeiture, 
what ground for—From the terms of a lease it appeared that the lessees, 
who were trustees of the order of Good Templars, were to use the premises 
for the Templars, and for a law and land office; that one of them opened on 
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the premises a justice’s court; and there was no proof that the land had been 
sub-let to him. It was held competent to show by parol that he had always 
paid rent as such trustee, and not otherwise, and it was held that his use of 
the property fora justice’s court was a prohibited use, and, during its con- 
tinuance, a cause of forfeiture, not waived by the receipt of rent accrucdadser 
thauxiginal breach. And in such case it was immaterial that in fact the use 
of the property for the purpose permitted by the lease, and that adopted 
were not materially different. Whether there was sufficient reason for the 
limitation as to use, and whether it should be enforced, was a matter for the 
determination of the landlord. 

2. Unlawful detainer--Judgment in, what proper.—In an action of unlawful de- 
tainer, a mere money judgment is erroneous, The judgment should be for 
possession of the property, and also for damages. 


Appeal from Barton Circuit Court. 


W. H. Phelps, for Appellants, cited: Jeffries vs. McLean, 
12 Mo. 538 ; Garnhart vs. Finney, 40 Mo. 449; Tayl. Land. & 
Ten. §§ 497, 498 ; Coon vs. Bricket, 1 N. H. 163 ; Cowp. 803; 
Ware vs. Wade, 34 Cal. 145; Dawson vs. Coles, 16 Johns. 51. 


J. W. Sinnet, for Respondent, cited: Wagn. Stat., ch. 61, 


§ 39; ch. 85, §§ 10, 11; Tayl. Land. and Ten. p. 363, § 500 ; 
1 Washb. R. P. 320; Lessee of Sperry vs. Pond, 5 Ohio, 388. 


Hoven, Judge, delivered the opinion of the court. 


This was an action of unlawful detainer. In August, 1869, 
the plaintiff leased certain premises in Carthage, Jasper county, 
Missouri, to Paul E. Sandige, J. J. Hall and John Easton, trus- 
tees of Carthage Lodge number 201, of the Independent order of 
Good Templars, of the town of Carthage, for the period of one 
year. It was provided in the lease that the rent should be paid 
monthly in advance, and that for a failure to pay any instalment 
of rent for the period of ten days after the same became due, the 
lease was to become void. The lease contained a clause which 
forbade any underlease, except for a law and land office. 

Soon after the execution of the lease, the defendant, Easton, 
established in said premises his office as justice of the peace, of 
which plaintiff had knowledge. The rent was regularly paid to 
the plaintiff up to December, 1869, when he transferred all his 
right as lessor to Maas & Cohn, to whom the instalment, due in 
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December, was paid. They re-transferred to plaintiff in January, 
1870, with an order for the rent. The instalment for January 
was not paid, and on the 2d day of February, 1870, after demand 
made in writing for the possession of the premises, the plaintiff 
instituted the present action, claiming a forfeiture of the lease 
for non-payment of rent, and because the premises were used for 
purposes prohibited by the lease. Evidence was received against 
the objections of defendants, to show that the rent received from 
defendants was paid by them as trustees of the order of Good 
Templars, and that no rent had ever been paid by or received 
from the defendant Easton in an individual capacity. 

By what authority Easton opened an office as justice of the peace 
in the leased premises, does not appear. There was no testimony 
to show that he was a sub-tenant of the trustees. 

The circuit court ruled, at the instance of the defendants, that 
the plaintiff could not recover on account of non-payment of rent 
without a demand therefor. There was no evidence of such de- 
mand, This point, having been decided in favor of appellants, 
need not be further noticed. 

The court further ruled that, as the premises were used for a pur- 
pose forbidden by the lease, such forbidden use was a continuing 
cause of forfeiture, and that the receipt of rent by the plaintiff, 
after knowledge thereof, was no waiver of the forfeiture. 

There was a finding and judgment for the plaintiff for the sum 
of $87.50, but no judgment for the possession. 

No error was committed by the court in admitting parol testi- 
mony to show by whom and in what capacity rent was paid to the 
plaintiff. It was manifestly competent to show that the rent paid 
by Easton was not for his personal occupancy as a justice of the 
peace, holding under the trustees, but for the occupancy of him- 
self and his co-lessees as trustees, and their associates, in the 
order of Good Templars. 

It sufficiently appears from the terms of the lease that the prem- 
ises were only to be used by the Good Templars, for the purpose 
of their organization, and for a law and land office. All other 
uses were by necessary implication prohibited. It does not ap- 
pear that Easton had, or was ever recognized as having, any 
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rights as sub-tenant. If, therefore, the use of the premises by) 
Easton for court purposes was a prohibited use, the continued us 
thereof for such purposes was a continuing cause of forfeiture, of 
which the landlord cannot be precluded from taking advantage.) 
by reason of his having received rent which accrued after the 
breach was originally committed. (Tayl. Land]. & Ten. § 500, 
and authorities cited.) 

The injury and inconvenience resulting from the use of the 
premises for a justice’s office may not have been materially dif- 
ferent from tliat which would have resulted from their use as a 
law and land office, but of this matter we are not to be the judges. 
If a landlord limits the uses to which the leased property may be 
put, he has a right to stand on the terms of his contract, and we 
have no right to say that there was no sufficient reason for such 
limitation, and that it shall not be enforced as written. 

Under this view of the case, the circuit court committed no er- 
ror in its ruling. 

The judgment, however, cannot be permitted to stand as it 
appears in the record. A mere money judgment in an action of 
unlawful detainer is erroneous. On the finding of the court the 
plaintiff was entitled to a judgment for the possession of the prem- 
ises, together with the damages found, and the judgment will 
therefore be reversed and the cause remanded, with directions to 
the circuit court to enter up such judgment as provided by the 
statute. 

The other judges concur, except Judge Wagner, who is absent. 





JAMES Hooker, Respondent, ws. ATLANTIC & Pacrric RaILRoaD 
Company, Appellant. 


1. Justices’ courts—Non-payment of costs—Appeal, right of.—Where a motion to 
set aside a judgment by default before a justice of the peace has been overruled, 
the party has a right of appeal, notwithstanding his non-payment of costs, 

2. Justices’ couris—Appeal—Dismissal—Judgment on bond.—Where an appeal 
from a justice of the peace is dismissed, the court has no authority to affirm 
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the judgment of the justice and render judgment against the parties to the ap. 
peal bond. 


Appeal from Laclede Circuit Court. 


J. M. Litton, for Appellant, cited: Beers vs. A. & P. R. 
R. Co., 55 Mo, 292; Pulmer vs. K. C., St. Joe. & C. B. R. R.., 
57 Mo. 250: Garnet vs. Rogers, 52 Mo. 145; Kinser ys, 
Shands, 52 Mo. 326. 


Respondent not represented. 


Hoven, Judge, delivered the opinion of the court. 


This action originated before a justice of the peace, by whom 
a judgment was rendered by default against the defendant. 

A motion was made to set aside this judgment, which was 
overruled by the justice, because the defendant refused to pay 
the costs which had accrued. The defendant thereupon appealed 
to the circuit court, where the plaintiff filed a motion to dismiss 
the appeal, for the reason that the motion to set aside the judg- 


ment by default was properly overruled by the justice, in conse- 
quence of the refusal of the defendant to pay the costs. This 
motion the court sustained, but rendered a judgment «affirming the 
judgment of the justice and against the defendant and its secu- 
rity in the appeal bond. From this judgment of the circuit court 
the defendant has appealed to this court. 

No appeal can be taken from a judgment by default rendered 
by a justice of the peace, unless application shall have been made 
by the party aggrieved, to set the same aside, and such applica- 
tion shall have been refused. (Wagn. Stat. art. 9, § 2, Justice’s 
Courts.) Nor can a justice set aside a judgment by default, ex- 
cept upon payment of all costs then accrued. (Wagn. Stat., Jus- 
tices’ Courts, art. 6, § 17.) 

But it has been, distinctly decided by this court, that when the 
motion to set aside the default is overruled, no matter for what 
reason, there is a right of appeal. (Beers vs. A. & P. R. R., 55 
Mo. 292; Palmer vs. K. C., St. Jo. & C. B. R. R., ST Mo. 
249.) Sixteen other cases, involving the same point, are reported 
as having been determined by this last case, and the whole ques- 
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tion was there fully investigated and carefully considered. The 
circuit court erred, therefore, in dismissing the appeal, and for 
this error its judgment must be reversed. 

It may be well to observe, in this connection, that when an 
appeal is dismissed the court has no authority to affirm the judg- 
ment of the justice and render judgment against the parties to 
the appeal bond. 

The judgment is reversed, and the cause remanded. Judge 
Wagner absent ; the other judges concur. 





Strate oF Missouri, ex rel., JOHN Wiuson, Pus. Apm’R, ETC., 
Appellant, vs. 8. C. Dopson, et al., Respondents. 


1, Action, expel admr.—Interest of State must be shown.—In a suit brought in 
the name of the State on the relation of the public administrator, the petition 
failing to show that the State has any interest in the subject matter of the 
suit is fatally defective on demurrer, 


Appeal from McDonald Circuit Court. 


Bray & Cravens, for Appellant, cited: State to use Worth 
Co. vs. Patton, 42 Mo. 530. 


C. W. Thrasher, for Respondent. 
Norton, Judge, delivered the opinion of the court. 


This was a suit instituted in the circuit court of McDonald 
county by plaintiff, who charges in his petition that defendants, 
by their written obligation, agreed to pay the public administra- 
tor the sum of $389.38 upon the condition that if Dodson, one of 
the defendants, should obey the order of the probate court of said 
county and pay said sum of $389.38 to the public administrator 
or any part thereof, whenever an order to that effect should be 
made by said court, the bond should be void, otherwise to be of 
full force. It is further charged that the probate court did make 
an order requiring said Dodson to pay said sum to the public ad- 
ministrator, and that the defendant has failed to pay said sum or 
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any part thereof to John Wilson, who was public administrator. 
Defendant filed bis demurrer to plaintiff’s petition, which was 
sustained by the court and final judgment entered for defendants. 
From this judgment plaintiff has appealed. 

The petition fails entirely to show that the State in whose 
name the suit was brought has any interest, as trustee or other- 
wise, in the subject matter of the suit. On the contrary, it charges 
that the promise was made to the public administrator. The pe- 
tition does not show that the obligation on which the suit was 
founded was such an obligation as the law requires to be made 
payable to the State, and it is difficult to determine from the al- 
legations made therein, the precise nature of the instrument sued 
on. 

The petition failing to show by any averment that the State 
. was a trustee of an express trust, or had any interest whatever in 
the suit, the judgment of the court in sustaining the demurrer 
must be affirmed. (19 Mo. 869; 21 Mo. 112.) 


Judgment affirmed. The other judges concur. 





n.: 
U 


SaMUEL SurFaceE, Appellant, vs. Hannrpat & St. Josepu Rat- 
ROAD Company, Respondent. 


1. Tezas cattle, transportation of from one county to another—Statute governing 
same—Construction of.—Where Texas cattle are, during the prohibited season, 
brought by a railway company into one county in this State, and afterwards 
transported by an owner, having no connection with the road, into another 
county,such transportation would, under the statute, bea new and independent 
offense; and for disease communicated by the cattle while in the latter county, 
the company would not be liable. 

The statute in such cases ignores all questions as to the caution or negligence of 
one who has violated it. Nor is it material whether the damages were the 
direct or remote consequences of the illegal act, provided the facts bring the 
case within the provisions of the statute. (Surface vs. Hann. & St. Jo. R. R. 
Co., 60 Mo. 216, and Wilson vs. Kan. City, St. Jo. & Council Biuffs R. R. 
60 Mo. 195, affirmed.) 


Appeal from Grundy Circuit Court. 
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Shanklin, Low § McDougal, for Appellant. 
James Carr, for Respondent. 
Napton, Judge delivered the opinion of the court. 


This case was before this court in vol. 60, p. 216. The evi- 
dence is substantially as it was on the former trial, when the 
judgment against the company was reversed. 

The agreed statement of facts is as follows: ‘‘ It is hereby ad- 
mitted that the Texas cattle in controversy belonged to Thomp- 
son & Taylor, and that said cattle were driven by Thompson & 
Taylor, or those in their employ, from the depot of defendant in 
the town of Kidder, to the farm of Frank Taylor, in Daviess 
county, leaving Kidder the evening of the day on which said 
cattle were delivered to said Taylor & Thompson, or those in their 
employ; and that said cattle afterwards were never under the 
control or in possession of defendant. It is further admitted 
that the said cattle were received by defendant from said Thomp- 
son & Taylor at the Union stock yards, in the State of Kansas, 
for shipment to the town of Kidder, Caldwell county, Missouri, 
and were so shipped to said Kidder, and there delivered by de- 
fendant to said Thompson & Taylor on the 19th of April, 


1873.” 
' he bill of exceptions states that the plaintiff introduced evi- 


dence tending to prove that on the 19th day of April, 1873, de- 
fendant received of Thompson & Taylor at the Union stock yards 
in the State of Kansas, 219 head of Texas cattle, to be by de- 
fendant transported in its cars to the town of Kidder, in Caldwell 
county, Missouri, to be delivered to said Thompson & Taylor 
with the privilege of re-shipping said cattle from said town of 
Kidder to the city of Chicago, Illinois, at any time within one 
year from said 19th of April, 1873, on defendant’s railroad as 
special through freight ; that defendant in pursuance of said con- 
tract conveyed said Texas cattle to said town of Kidder, and 
then on the day and year aforesaid delivered said cattle to said 
Thompson & Taylor in its stock yards in said town of Kidder ; 
that said Thompson & Taylor, after the delivery of said cattle 





JEFFERSON CITY. 


Surface v. Hann. & St. Jo. R. RB. Co. 








at said Kidder as aforesaid, immediately proceeded to drive the 
same to the farm of said Taylor in Daviess county, which is sit- 
uated about 7 miles north of said town of Kidder ; and that while 
said cattle were being so conveyed to the said farm of said Tay- 
lor, as aforesaid, and while being grazed about his said premises 
between the said 19th of April and 1st day of July, 1873, said 
Texas cattle communicated the Texas fever to plaintiff's cattle 
in said Daviess county, as charged in plaintifi’s statement ; and 
that plaintiff’s said cattle to which said disease was so communi- 
cated, died of said disease, and were a total loss to plaintiffs, and 
were of the value stated in his petition. 

This was all the evidence offered, and thereupon the defendant 
moved the court to instruct the jury as follows: ‘* Under the law 
and the evidence the jury must find for defendant,” which said 
instruction the court gave. 

Plaintiffs then took a non-suit, and after an insufficient motion 
to set it aside, bring the case here by appeal. 

We have quoted the agreed statement of facts literally from 
the record, and the evidence preserved in the bill of exceptions, 
to show that the facts before the court on the last trial were pre- 
cisely the same as they were on the first. In regard to the first 
trial, Judge Vories, who delivered the opinion of the court, ob- 
served: *“‘ This action was brought against the defendant for 
bringing cattle into Caldwell county in violation of the statute. 
The evidence tends to show that the cattle were afterwards driven 
by Thompson & Taylor into Daviess county, which was a new 
and independent offense under the statute, and they were made 
liable, under the statute, for all damages growing out of this un- 
lawful act. We do not think that it is a proper construction of 
the statute to hold the defendant liable for the damages growing 
out of this new and independent violation of the law.” And 
again in Wilson vs. Kan. City, St. Jo. & C. B. R. R. Co. (60 
Mo. 195, 196), the same learned Judge observes: “ The statute 
ignores all questions as to caution or negligence on the part of 
one who has violated its provisions. " e ° * 
. * ° Nor is it material whether the damages were 
the direct or remote consequences of the illegal act, provided the 
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facts bring the case within the provisions of the statute. * * 


* * * * — If the cattle should afterwards be driven, 
or otherwise conveyed, from the county into which the defendant 
had conveyed them, by their owners or others, wholly unconnected 
with defendant, into another and different county in the State, 
this would be a new and distinct violation of the statute.” (Id. 
196.) 

As there was no dispute about the facts in this case, on either 
trial, and the law arising on them had been determined by this 
court on the first appeal, the court properly gave the instruction 
asked. 

Judgment affirmed. The other judges concur, except Judge 
Wagner, who is absent. o 





Georce P. Date, sy nis Next Frrenp, Sopura N. Date, Re- 
spondent, vs. THE Sr. Louis, Kansas Crry & NokTHERN 
Raitway Company, Appellant. 


1. Damages—Railroads—Negligence— Reasonable care.—In action by a fireman 
employed Ly a railroad company, for injuries resulting from an unsafe railroad 
track, if plaintiff was exercising at the time ordinary care, and had no knowl- 
edge of the unsafe condition of the track, and the company knew of the con- 
dition of the road, or might have known thereof by the exercise of reasonable 
care and diligence, plaintiff would be entitled to reeover. 

2. Damages—Defective machinery—Equal opportunities— Waiver of defects.— 
In actions for injuries resulting to a servant from defective machinery or ap- 
pliances, the real question is, whether the servant has had equal opportunities 
with his employer for observing the defective machinery or materials, and 
intends to waive any objection to them, : 

3. Damages—Railroads—Injuries to fireman— Defective track— Opportunity for 
examination of —Contributory negligence-—Jury— Non-suil.—Plaintiff was fire- 
man upon a railroad, and it appeared that about a month prior to the accident 
he had been passing twice aday over the section of the road where it occurred, 
and had observed that the track was rough, and the rails short; and it ap- 
peared that his apprehensions had been aroused by these circumstances. He 
made no particular inspection of the track, nor any report of the supposed de- 
fects, and there was no evidence that he was aware of the particular defect, viz: 
a& defective joint of the rails, which caused the overturning of the locomotive: 
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Held, that as he had no opportunity for special examination, and the company 
had, and as it was the business of the latter to look after its track and see to 
its repair, he properly confided in defendant that it would discharge that duty; 
that, under such state of facts, his continuance in the service was not a con. 
sent to the risk of a defective track ; that on the question of negligence the 
case was one for the jury, under the proper instructions, and a non-suit was 
rightly refused. 


Appeal from St. Louis Circuit Court. 
Blodgett & Woodson, for Appellant. 


I. If plaintiff ‘‘well knew of the condition of the defendant’s 
railroad track, and of the character and hazards of the service 
in which he was engaged,” he cannot recover. (Sherm. & Redf. 
Negl., 119, 120, § 94, and notes; Devitt vs. Pac. R. R., 50 
Mo. 302, and authorities cited.) 

II. The second instruction given plaintiff by the court should 
have been refused. It should not have been given, because it 
was not supported by the evidence, and was therefore calculated 
to mislead, and was not a fair presentation of the case upon the 
evidence. 

III. The evidence shows that the injuries of plaintiff can be 
better attributed to the recklessness and carelessness of the plain- 
tiffs fellow servant, Chapin, the engineer, than to a failure of 
the defendant “‘to provide a proper and safe railroad track.” 

IV. Counsel referred in argument to: Ill. Cent. R. R. Co. vs. 
Welch, 52 Ill. 183 ; McKean vs. C. & R. I. Ri’y, 40 Ill. 218; 
City of Decatur vs. Fisher, 53 Ill. 407 ; Walker vs. Martin, 52 
Ill. 847; Walker vs. Martin, 43 Ill. 508; C. B. & QR. R. 
Co. vs. Parks, 18 Ill. 460; C. & N. W. RI’y Co. vs. Fillmore, 
57 Ill. 267 ; Lockwood vs. Onion, 56 Ill. 506; Diblin vs. Mur- 
phy, 3 Sandf. 19; Hunt vs. C. & N. W. Ri’y Co., 26 Ia. 363 ; 
Duray vs. O. & N. W. RI’y Co., 31 Ia. 875; U. P. Ri’y vs. 
Hand, 7 Kas. 380 ; Tansey vs. N. J. & B. Co., 5 Lansing [N. 
Y.], 507 ; Richards vs. Sanford, 2 E. D. Smith [N. Y.], 349 ; 
Collins vs. A. & S. Rl’y Co., 12 Barb. 492; Murray vs. H. R. 
R. R. Co., 47 Barb. 196 ; Ford vs. Ward, 26 Ark. 360; R. R. 
vs. Statham, 42 Miss. 607 ; Belknap vs. R. R., 49 N. H. 359; 
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Gleason vs. In. of Bremen, 50 Me. 222 ; Jacobs vs. Bangor, 16 
Me. 191.) 


Leverett Bell, for Respondent. 


I. As between a railroad company and its servants, the law 
imposes.on the former the duty of providing suitable machinery 
and appliances. (Gibson vs. Pac. R. R., 46 Mo. 169.) 

‘<The plaintiff is not bound to prove more than enough to raise 
a fair presumption of negligence on the part of the defendant, 
and of resulting injury to himself. Having done this he is en- 
titled to recover, unless the defendant produces evidence sufficient 
to rebut the presumption.” * * * . * sf 
the facts proved make it probable that the defendant violated his 
duty, it is for the jury to decide whether he did so or not. To 
hold otherwise would be to deny the value of circumstantial evi- 
dence.” (Shearm. & Redf. Negl. § 12.) 

The master is liable as to defects unknown to the servant, of 
which the master may not have been cognizant, but which it was 
his duty to have searched for, and remedied. (Whart. Negl., 
§ 211.) 

‘‘The burden of proof is on the employee to show both the neg- 
ligence of the employer, and his own care. But he is not bound 
to do more than raise a reasonable presumption of negligence on 
the part of the defendant.” (Whart. Neg]. $428.) This is also the 
law of Massachusetts, New York, Vermont, Ohio, Illinois and 
Iowa. (Gillman vs. Eastern R. R. 10 Allen, 233 ; 13 Allen, 433; 
Coombs vs. Cordage Co., 102 Mass. 596 ; ,Huddleston vs. Lowell 
Machine Shop, 106 Mass. 282; Ford vs. Fitchburg R. R. Co., 
110 Mass. 255 ; Ryan vs. Fowler, 24.N. Y. 410; Wright vs. N. 
Y.C. R. R., 25 N. Y. 566; Brickner vs. N. Y. C. R. R., 2 
Lansing, 506; 49 N. Y. 672; Lanning vs. N. Y. C. R. R., 49 
N. Y. 521; Noyes vs. Smith, 28 Vt. 59,61; McGatrick vs. 
Woson, 4 Ohio St. 575; C. & A. R. R. vs. Shannon, 48 IIl. 
345; Chicago & C. R. R. vs. Swett, 45 Ill. 203; C.& N. R. 
R. vs. Jackson, 55 Ill. 496; T. & W. R. R. vs. Conroy, 61 Il. 
163; C. & A. R. R. vs. Sullivan, 63 Ill. 295; C. & N. W. R. 
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R. vs. Taylor, publ. in vol. 6, Chicago Legal News, p. 86; 
Greenleaf vs. Ill. Cent. R. R., 29 Iowa, 46.) 

II. Authorities are numerous to the point, that in this action 
knowledge on the part of the plaintiff of the defect complained 
of, is not of itself, in point of law, an answer to the action. It 
is an element to be taken into consideration in determining whether 
plaintiff has been guilty of negligence by continuing in defend- 
ant’s service with knowledge of the danger, but it is nothing 
more; under such proof the question must be submitted to the 
jury. (Clarke vs. Holmes, 7 Hurls. and Norm. 937, 944, 
945, 949; Hoey vs. D. & B. R. W. Co., 5Ir. R. C. L. 206; 
Lanning vs. N. Y. Cent. R. R., 49 N. Y. 536; Huddeston vs. 
Lowell Machine Shop, 106 Mass. 286. ) 


Napton, Judge, delivered the opinion of the court. 


This action was brought by a fireman of an engine on the St. 
Louis, K. C. & N. R.R., to recover damages for an injury to 
him by reason of the failure of the defendant to provide a safe 
railroad track upon which to run the engine and train. The de- 
fense was that the plaintiff knew the condition of the track up- 
on which he worked, and continued to work on it, knowing its 
condition, and therefore the damage was the result of his own 
negligence. Upon the conclusion of the plaintiff's evidence at 
the trial, the defendant asked an instruction in the nature of a 
demurrer to the evidence, which was refused ; and the court in- 
structed the jury that ‘‘ if the jury find from the evidence in this 
case that plaintiff received the injuries complained of by reason 
of the unsafe condition of defendant’s railroad track, and the de- 
fendant knew of the condition of its railroad track, or might 
have known thereof by the exercise of reasonable care and dili- 
gence, they are instructed that defendant is liable to plaintiff for 
any injuries he has received in consequence of the condition of 
the track after it was known, or ought to have been known by 
defendant, if they further believe that plaintiff was exercising or- 
dinary care and prudence at the time he received the injuries, and 
did not know of the unsafe condition of said railroad track, and 
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that the same was not due to the carelessness of any fellow-ser- 
vant of the plaintiff.” 

The cases of Gibson vs. Pac. R. R. Co., 46 Mo. 167 ; Devitt 
ys. Mo. Pa. R. R., 50 Mo. 805 ; Cummings vs. Collins, 61 Mo. 
522, are sufficient to explain the views of this court in regard to 
the points of law assumed in this instruction and any extended 
review of the matter here, is deemed unnecessary. It is obvious 
that the instruction which is copied almost literally from the 
opinion in Gibson vs. Pac. R. R., would not have been prejudicial 
to the defendant 

The main point, however, of objection here, is that the court 
on the conclusion of plaintiff’s evidence, did not so instruct the jury 
as to require a non-suit, and this is based upon the assumption 
that the evidence showed that the plaintiff had been for two years 
and upwards in the employment of the defendant, and four months 
previous to the accident, had been passing twice a day over the 
section of road where the accident happened, and therefore had 
ample opportunities of knowing the defects in the road-bed. 

It is observed in the work of Shearman & Redfield on Negli- 
gence, in regard to this rule concerning an assumption of risk by 
a servant who knows the insecurity of the machinery he is em- 
ployed to work on, that the rule is only applicable to such defects 
as the servant ought reasonably to have foreseen might endanger 
his safety, and the mere continuance of a servant in his work is 
not in all cases conclusive evidence of his liaving waived objec- 
tions to defects in the materials or machinery intrusted to him. 
(Shearm. Redf. Neg., §§ 95, 96.) The servant has a right to 
presume on the master’s compliance with the obligations implied 
by the contract between them, and the real question in reference 
to a particular case is, whether the servant has had equal oppor- 
tunities with his employer to observe the defects in the machinery 
or materials, and having such opportunities, intends to waive any 
objection to them. The proof in the present case was, that the 
plaintiff was a fireman, and in passing over the section of road 
on which the accident ultimately occurred, had observed that it 
was a rough part of the track, that the rails were short, and in- 
ferred that it was a bad track from the bumping of the cars in 





460 JEFFERSON CITY. 


Dale v. The St. L., K. C. & N. Rly. Co. 








passing over it. No particular inspection of the track was ever 
made by him nor any report of its supposed deficiencies. It was 
not his business. Nor does it appear that he was aware of the 
particular defect which resulted in overturning the locomotive, 
The defendant, of course, had in its employment persons whose 
business it was to examine the track and see to its repairs, and it 
was their neglect if it was not kept in proper condition. It would 
be a harsh conclusion to say that the plaintiff, who was merely a 
fireman, would be required to abandon his employment upon a 
merely speculative apprehension that the defendant had not seen 
and would not see that the road over which their locomotive and 
cars passed was properly and safely constructed. The immedi- 
ate cause of the accident was a defective joint of the rails, of 
which he could have known nothing as a fireman passing over thé 
road, and which the defendant might have known by the exercise 
of proper diligence. 

This was, however, a matter for the jury. There was, obvi- 
ously, no ground to authorize the court to infer from the evidence 
that the plaintiff was consenting to the risk of a defective track. 
He was aware that it was rough from the jolting of the cars when 
they passed over it, but he had no opportunity of inspecting it, 
particularly, which the defendant had, and therefore confided in 
the defendant’s exercise of their appropriate duties. The verdict 
in this case on the first trial was set aside on account of the dam- 
ages being in the opinion of the court, excessive. A second ver- 
dict was for the same amount which the court refused to set aside, 
and any interference by this court would be a usurpation of the 
province of the jury. (Goetz vs. Ambs, 27 Mo. 34.) 

Judgment affirmed; the other judges concur, except Judge 
Wagner who was absent. 
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J. R. McConnett, Appellant, vs. Wm. Brayner, e/ a/., Re- 
spondents. 


1, Vendors and purchasers—Conveyances—Considcration—Parol testimony as to 
—Parties—Joinder—Fraud— Evidence.—Where two joint owners of a tract 
of land conveyed the same by a deed in the usual form, wherein the tract was 
stated to contain a specified number of acres “more or less,” and a certain 
sum was specified as the consideration, but the parties made before the sale a 
parol contract, that if, upon survey, the tract should prove to contain a greater 
number than that named, the vendee should pay a corresponding additional 
amount of purchase money, and one of the grantors only having received his 
share of the excess, the joint vendor brought suit for his proportion, It was held 
as follows: Ist, since the alleged defect was apparent on the face of the peti- 
tion, defendant after failing to demur was not in a position to object as a matter 
of proof to the non-joinder of both vendors; 2d, the verbal agreement not 
being for the sale of land was not within the statute of frauds. The contract 
was executed and finished when the deed was made. The demand sued on was 
merely one for money arising out of that contract. And in such case if plain- 
tiff had performed his part of the contract, and defendant had taken posses- 
sion of the land sold, the latter could not then tuke refuge under the statute ; 
8rd, parol testimony was proper showing that the true consideration differed 
in amount from that named in the instrument. 


Appeal from Pettis Circuit Court. 


Ewing, Smith & Pope, with Montgomery & Feliz, for 
Appellant, cited: 1 Greenl. Ev., § 284a and note; Lewis vs. 
Gray, 1 Mass. 297; Lapham vs. Whipple, 8 Met. 59; Rollins 
vs. Claybrook, 22 Mo. 405; Moss vs. Green., 41 Mo. 389; 
Barker vs. Bradley, 42 N. Y. 316; 6 Ind. 468; 30 Ind. 438; 
15 Mass. 84 ; 3 Wash. Real Prop. 327 ; 15 Iowa, 22; 35 Mo. 
316; 49 Mo. 212; 26 N. Y. 378; 23 Cal. 475; 21 Cal. 47; 
16 Wend. 460; 44 Mo. 120; 34 Mo. 76; 1 Chit. Pl. 75, 76 
and 138; Bunce vs. Beck, 43 Mo. 266. 


Crandall §& Sinnet, for Respondents, cited: Wolf vs. Rob- 
inson, 20 Mo. 457; 29 Mo. 307; Bunce adm’r of Beck vs. 
Beck, Ex’r, 43 Mo. 266 and cas. cit.; Helmrichs vs. Gehrke, 56 
Mo. 79; Gooch vs. Conner, 8 Mo. 39; Fauve vs. Martin, 3 
Seld. 310 ; Baxley vs. Stephen, 31 Mo. 201 ; Martin vs. Divelly, 
6 Wend. 9; Higgins vs. Peltzer,49 Mo. 152; Dewey vs. Carey, 
60 Mo. 224. 
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SuEerwoop, Judge, delivered the opinion of the court. 


In January, 1870, Frank W. Hickox and plaintiff were the 
owners as tenants in common of certain blocks of ground in the 
town of Lamont, and of a tract of land adjacent to such blocks, 
They conveyed the above mentioned land by a deed in usual form 
describing the blocks as such and the tract by metes and bounds 
to the defendant Clarissa Brayner. The consideration expressed 
in the deed to have been received from the grantee was $1,050, 
and the description of property conveyed, concludes with the 
words ‘ containing in all, including said lots, thirty acres more or 
less.” 

The plaintiff claims that the contract of sale was made with 
the husband of the grantee, Wm. Brayner, and that it was stipu- 
lated between the parties that the blocks and tract of ground 
should be purchased at $35 per acre, they estimating that the 
whole of the real estate contained thirty acres, and that if upon sub- 
sequent survey, it should be ascertained that there were more 
than that number of acres, then Hickox and plaintiff were to be 
paid for the excess at the above rate per acre. If, on the other 
hand, the quantity should be found less than thirty acres, then 
they were to return to Brayner an amount sufficient to pay for the 
deficiency at the same rate per acre; that the conveyance, at the 
request of Brayner, was made to his wife, the money paid, and 
that upon a survey being made as agreed on, the quantity of land 
was found to be in excess of what the parties had estimated by 
7 74-100 acres. Plaintiff also claims that Brayner thereupon 
paid to Hickox his share of the excess at the rate per acre agreed 
on being $135.45, but refused to pay plaintiff for his share a like 
sum, wherefore he brings his suit. 

The answer denied the chief allegation of the petition save that 
in relation to paying Hickox the above sum. The petition was 
amended by striking out that portion which sought the enforce- 
ment of a vendor’s lien. At the trial, after reading the deed in 
evidence, plaintiff offered to prove that prior to, and at the time 
of making the deed to Mrs. Brayner, a verbal agreement with re- 
spect to the land was made, as before stated, between the grantors 
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in that deed and defendant Wm. Brayner ; that the survey agreed 
on was made and was attended by the result above men- 
tioned, that Brayner paid Hickox his half of the money aris- 
ing from the excess in quantity of land, but refused to pay plain- 
tiff, and that defendants took possession of the land under the 
contract thus made. 

The introduction of such evidence was successfully resisted by 
defendants on these grounds : 

1st. That the parol contract was void because of the statute of 
frauds. 2nd. That all prior and cotemporaneous verbal agree- 
ments were merged in the deed and could not be introduced to 
vary or contradict it. 3rd. That the deed being made to a mar- 
ried woman, a verbal agreement cannot be enforced against her ; 
4th. That the contract was jointly made with Hickox and plain- 
tiff, and both should have joined in the suit. The plaintiff took a 
non-suit with leave, etc. 


I. 


The defendants are not in a position to object because Hickox 
was not joined as party plaintiff. This alleged defect being ap- 
parent on the face of the petition, advantage should have been 
taken of the supposed non-joinder by demurrer (Wagn. Stat., 
1015, § 10) failing in this, they must be ‘‘ deemed to have 
waived the same.” 

In the case cited by defendants (Dewey vs. Carey, 60 Mo. 
225,) the point was expressly raised by demurrer, and was of 
course held well taken. There the suit was instituted by only 
one of the obligors in an injunction bond, on which no damages 
had even been assessed, and as there were three obligors to the 
bond, if a suit by one for damages could be maintained, the 
same result would follow as to each of the obligees, and thus the 
obligor be subjected to three suits instead of one. Here the case 
is essentially different. The petition charges what the answer ad- 
mits to be true, by failing to deny that Hickox had been fully 
paid for whatever was due him in consequence of the land exceed- 
ing in quantity thirty acres, and the plaintiff also, as above seen, 
attempted to prove the same thing in reference to Hickox having 
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been thus paid. Under such circumstances, it would have been 
but an idle and useless ceremony to have joined Hickox as party 
plaintiff, when the facts alleged show that he had no interest in 
the suit, and in consequence was not a necessary party thereto. 


IL. 


Although the deed was made to Mrs. Brayner, yet the pe- 
tition shows that the contract—the verbal agreement in re- 
spect of the purchase money—was made with the husband, and 
by amending the petition so as to abandon any vendor’s lien, it 
was plain that plaintiff did not seek to enforce any agreement 
against her. The third objection is for this reason unfounded in 
fact, and finds no support in the record. 

Il. 


The verbal agreement for the payment of the purchase 
money was not within the statute of frauds, because it was not a 
contract for the sale of lands. That contract was executed and 
finished when the deed was made to the wife at the instance of 
the husband. This demand is merely one for money arising out 
of that contract. (Wilkinson vs. Scott, 17 Muss. 249; Bowen 
vs. Bell, 20 Johns. 338.) 

Besides, if the plaintiff had performed the contract entirely on 
his part, it is out of the power of the other side to take refuge 
under the statute. (Suggett, Adm’r vs. Cason’s Adm’r, 26 Mo. 
221, and cas. cit.) 

And plaintiffs by the testimony, which was rejected, offered to 
show his entire performance of his portion of the contract, and 
that defendant had taken possession of the land sold. 


IV. 

As a general proposition, it is undoubtedly true that co- 
temporaneous parol agreements are deemed to be merged in the 
written contract, apd no evidence is receivable to vary, contra- 
dict or control the terms as contained in the writing, but this rule 
does not preclude the admission of parol proof for the purpose of 
showing that a consideration, differing in amount from that recited 
in the deed, was the real consideration. It is not permitted by 
parol to so vary or control the operative words of the deed as to 
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defeat it as a conveyance, but the preclusion extends no further 
than this, and consequently parol evidence in respect to verbal 
agreements is held competent. ‘I'he great current of authority in 
America is in this direction (McCrea vs. Purmott, 16 Wend. 
460 and cas. ¢it.) and in this State, owing to repeated decisions, 
the question is no longer an open one. (Laudman vs. Ingram, 
49 Mo. 212; Rabsuhl vs. Lack, 35 Mo. 316; Fontaine vs. 
Boatman’s Sav. Inst., 57 Mo. 561; Hollocher vs. Hollocher, 62 
Mo. 267; Dickson vs. Anderson, 9 Mo. 156.) 

The result is that the judgment should be reversed and the 
cause remanded ; all the judges concur, except Judge Wagner ab- 
sent. 





Witi1am Quartz, Appellant, vs. M., K. & T. Rartway Co. anp 
Tue Teso & NeosHo Rartroap Co., Respondents. 


1. Railroad—Condemnation of lands—Petition for appointment of commis 
sioners— Allegations of, what sufficient—In proceedings for the condemnation 
of land for railroad purposes under the statute, the allegations set out in the pe- 
tition for appointment of commissioners, that the owner has refused to relin- 
quish the land or to make a voluntary conveyance of it, and that he received five 
days’ notice previous to the presentation of the petition, state facts sufficient 
to give the court jurisdiction of the person of the owuer aud of the subject mat- 
ter of the proceeding. 

2. Ruilroads—Condemnation of lands—Commissioners— Action of what number 
sufficient. —Under a proper construction of the statute directing the appoint- 
ment of three commissioners to appraise land for railroad purposes, the report 
of the commissioners is not rendered nugatory by the fact that only two of them 
acted and signed the report. (See as to eonstruction, Wagn. Stat., 887, 3 6.) 
Such a report is sufficient to authorize the court to render a judgment upon it 
vesting the title to the land in the company. 


Appeal from Randolph Circuit Court. 


McCanne & Rutherford, for Appellant. 


I. The report of the commissioners appointed to assess the 
damages on plaintiff’s land is not valid and binding. Where an 
30—voL. LXIII. 
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act requiring the exercise of judgment is to be performed by a 
board of commissioners, it must affirmatively appear that all of 
said commissioners, acted and exercised their judgment and influ- 
ence in the premises. (Ez parte Rogers, T Cow. 530, note; 
Wood vs. Phelps Co. Court, 28 Mo. 119.) 

II. In proceedings for the condemnation of private property, the 
statute for that purpose must be strictly complied with, and unless 
the proceedings are had strictly in accordance with the provisions, 
the same are utterly null and void. (1 Redf. on Railw. 239; 
North Mo. R. R. Co. vs. Lackland, 25 Mo. 532, 533; Shaffner 
vs. St. Louis, 31 Mo. 264; Lind vs. Clemens, 44 Mo. 540; 
Anderson vs. City of St. Louis, 47 Mo. 479; Ells vs. Pacific 
R. R. Co., 51 Mo. 200.) 

III. In this case there was no such report of the commissioners 
as would authorize the court in which the same was made to enter 
up a judgment of condemnation, and such judgment was ‘‘ coram 
non judice,” and being nugatory and void, the same may be 
attacked collaterally, and the testimony offered by the plaintiff for 
that purpose should have been admitted, especially when the same 
parties were in court in this proceeding and all parties in interest 
who were parties in the proceedings had for the condemna- 
tion of the land. The judgment of condemnation and all the pro- 
ceedings for that purpose being ‘‘in invi/um,” and summary 
in their nature, are subject to review and attack in the case at bar, 
notwithstanding the same were had in a court of general jurisdic- 
tion ; in such case the court stands upon the same footing as 
"those tribunals whose jurisdiction is special and limited, and their 
proceedings have uniformly been held as subject to review and 
attack in cases like the case at bar. (State to use of Perry vs. 
Towl, 48 Mo. 148; Fithian vs. Monks, 43 Mo. 520-522, and the 
numerous authorities cited; Anderson vs. City of St. Louis, 47 
Mo. 479; Ells vs. Pacific R. R. Co., 51 Mo. 200; Reitenbaugh 
vs. Chester Val. R. R. Co., 21 Penn. St. 100; Dill. Mun. 
Corp. $$ 468-71 and notes.) 
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John Montgomery, Jr., for Respondents. 


It is a general and well settled principle of law, that a pow 
of a judicial character, or where the act is of a public nature and 
the authority is conferred by law on three or more persons, a ma- 
jority may legally execute the same, if all have had an opportu- 
nity to act, or have been notified and refuse. It is not necessary 
that they should all meet and consult. (Groton & Ledyard vs, 
Hurlburt, 22 Conn. 189; Crone vs. Daniels, 20 Conn. 333; 
Gallup vs. Tracy, 25 Conn. 17; Jones vs. Andover, 9 Pick. 150 ; 
George vs. School Dist.,6 Mete. 511 ; Howen vs. City of Low- 
ell, 5 Mete. 42; Damon vs. Granby, 2 Pick. 352, where the dis- 
tinction is stated between public and private bodies, 2 Pick. 33, 
note 1, and authorities there cited; Walkert vs. Rogan, 1 
Wis. 614; also Soens vs. City of Racine, 10 Wis. 271; 
8 Black, 455; 3 Ind., 452; Williams vs. School Dist., 21 
Pick., 82; Rollin vs. Phelps, 5 Mian. 467 ; Comm/’rs vs. Bum- 
garter, 51 Ill. 258; Lonk vs. Wood, 25 Ills. 262; Comm’s of 
Alleghaney Co. vs. Leckey, 6 Serg’s & R. 170; McCready, 
vs. Guardians of Poor, 9 Ib. 99; Commonwealth ez re/. Hall 
vs. Canal Comm’s, 9 Watts, 470; Sto. on Ag’cy, § 42, note 6; 
2 Kent’s Com. § 628, note; Ang. & Ames on Corp. 459, e¢ seg.; 
1 Kyd on Corp. 422 ; 2 Kent’s Com. 293 ; Withmel vs. Gartham, 
6 Term, 387; Field vs. Field, 9 Wend., 394; Dennis vs. May- 
nard, 15 Ill. 478 ; Com. ex re/., Hall vs. Can. Com. 9 Watts, 471.) 

This is a coHateral proceeding, and the validity of the condem- 
nation cannot be called into question in this proceeding. 
(Evans vs. Haefner, 29 Mo. 158; 22 Ills. 399; Freem. 
Judg. 433, and authorities cited ; Beard vs. Federly, 3 Wal. 489 ; 
Semple vs. Hager, 27 Cal. 163 ; Bernal vs. Lynch, 36 Cal. 148; 
Roosevelt vs. Kellogg, 20 Johns, 208; Smith’s Lead. Cas. vol. 
1, part 2, pp. 999, 1008; Quincy Mo. & Pac. R. R. vs. 
Ridge, 57 Mo. 599; Han. & St. Joe. R. R. vs. Morton, 27 
Mo. 320; Martin vs. Barron, 37 Mo. 305; Grover vs. Grover, 
30 Mo. 400; Bernecker vs. Miller, 40 Mo. 111; Montgomery 
vs. Farley, 5 Mo. 233; Winston vs. Affalter, 49 Mo. 263; 
Childs vs. Shannon, 16 Mo. 331.) 
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Norton, Judge, delivered the opinion of the court. 


This is an action of ejectment brought by plaintiff to recover a 
tract of land in Randolph county, upon which the railroad of de- 
fendant had been constructed. 

The Missouri, Kansas and Texas Railroad Company, in its 
separate answer, alleges that its co-defendant in March, 1872, 
commenced proceedings before the judge of the circuit court of 
Randolph county to obtain the right of way over the lands sued 
for; that on the 16th of March, 1872, a petition was presented 
to said judge for that purpose, of which due notice had been given 
plaintiff ; that three commissioners were appointed to view tiie 
land and assess the damages, who were required to report their 
proceedings to the court ; that said commissioners on the 11th of 
April, 1872, made out, under oath, their report, and filed the 
same in the office of the clerk of the circuit court of Randolph 
county, in which they assessed the damages to plaintiff at twenty- 
five dollars; that said report, on the 27th of May, 1872, was 
presented to the circuit court of said county, and, no exceptions 
or objections having been filed thereto, the court rendered a ver- 
dict thereon in plaintiffs favor for the damages assessed, and 
made an order vesting title in the Tebo and Neosho road; and 
that said company paid into the hands of the clerk the said sum 
of twenty-five dollars. Defendant further alleges that by agree- 
ment with the said Tebo and Neosho road it entered into posses- 
sion of the railroad, built on said land, as tenant or lessee. 

The Tebo and Neosho road filed its separate answer, setting up 
the same facts in regard to the condemnation of the land in dis- 
pute as are charged in the answer of its co-defendant, and alleg- 
ing that it was occupying and using the land by its tenant, the 
co-defendant, by operating its railroad over it. This defendant 
also sets up in its angwer, that long before it commenced the con- 
struction of its road bed over the land sued for, plaintiff lived on 
land adjoining, and well knew that defendant had entered on the 
land and was constructing its road over it, and making large ex- 
penditures of money thereon, and stood by making no objection; 
that said defendant is using said road as a common carriér, and 
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is a highway extending through the entire length of the State, 
etc. To these separate answers plaintiff filed replications, deny- 
ing the allegations therein. 

On the trial of the cause defendants, to sustain the issues pre- 
sented by them, offered in evidence the notice of application for 
the appointment of commissioners, the petition for their appoint- 
ment, the order of the judge appointing them, the report of the 
commissioners, and the judgmeut of the court on their report. 

Plaintiff objected to the introduction of the judgment of the 
court on the report of the commissioners, which objection was 
overruled, and he excepted. 

The defendant introduced a witness who testified that the com- 
missioners passed over’ the land in question ; that he saw them on 
it. They made the report a few days after that. One of the 
commissioners, McLean, refused to sign the report that the com- 
missioners were all on the ground. 

The plaintiff offered to show by Finnis McLean, one of the 
commissioners, that six days before the action of the other two 
commissioners, appointed on the commission to condemn the land, 
he resigned his appointment, and so notified the defendants and 
the court in open session ; that he never acted nor pretended to 
act with the other commissioners in the condemnation of plain- 
tiff’s land ; that he was not then a commissioner in the cause, 
and had not been for six days prior thereto; that he had resigned 
in open court, and so notified the defendants, and that defendants 
so understood it. 

To the introduction of this evidence defendants objected, which 
objection was sustained by the court, to which plaintiff ex- 
cepted. 

Plaintiff thereupon took a non-suit with leave to move to set 
the same aside, filed his motion for that purpose and for a new 
trial, which was overruled, and final judgment entered for de- 
fendants, from which plaintiff appealed. 

The evidence in this case shows that the plaintiff was duly noti- 
fied of the application of defendant to have the land in dispute 
condemned, so that its road might be constructed over and through 
it; that in conformity to this notice one of the defendants did 
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present a petition to the judge of the circuit court of Randolph 
county, in which the land was situated, in which it was averred 
that plaintiff was the owner of the land in question ; that the line 
of his road was located upon and through it, and that plaintiff 
had refused to relinquish the right of way to the company, or 
make a voluntary conveyance to defendants; that the judge ap- 
pointed three commissioners according to the prayer of the peti- 
tion, to assess the damages and make report of their proceedings ; 
that subsequently the commissioners made the following report: 
Teso & NeosHo Rartroap Company, 

vs. 
Wm. Quay.e, Defendant. 
Randolph Circuit Court 

The undersigned, N. G. Mattock, G. W. Dameron, F. McLean, 
commissioners appointed by the judge of the Randolph circuit 
court, in obedience to the order of said court, respectfully report 
that we have reviewed the lands described in said order. to-wit : 
part of E. half of N. W. quarter section 13, township 53, range 
14, west, and taken into consideration the value of the land, and 
the advantages and disadvantages of the railroad to the same, 
and do hereby assess the damages done to the said land and the 
improvements thereon by the reason of the location of said road 
on the same, and which has been sustained by the defendant, at 
the sum of twenty-five dollars. We herewith return a plat of the 
land thus condemned. 

N. G. Mattock, 
G. W. Dameron, 

Subscribed and sworn to before me this 11th day of April, 
1872. W. T. Austin, Clerk. 

The evidence showed that on the above report the court made 
the following order: ‘*And there being no exceptions filed to the 
approval or confirmation of said report, it is therefore considered 
and ordered by the court that the said report be approved and 
confirmed, and the title to so much of the above land as said 
railroad passes over and is located upon, be vested in said rail- 
road company ; and it is further considered and adjudged by the 


Commissioners, 
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court that plaintiff pay to defendant said sum of twenty-five dol- 
lars.” 

It is urged by counsel for plaintiff that the report of the com- 
missioners being signed by two of them only, was a nullity, and 
that the judgment of the court rendered thereon was void, and 
that the court below erred in receiving them as evidence. 

As this action of the court is the material point in the case, 
and is decisive of all other questions raised, our attention will be 
directed chiefly to it. 

The law under which the proceedings to condemn plaintiff’s 
land were instituted, provides, that if the owner of land through 
which a railroad shall pass, shall refuse to relinquish the right of 
way, or make a voluntary conveyance to the company, the facts 
of the case shall be stated to the judge of the circuit court of the 
rounty in which the land is situated; and said judge shall ap- 
Joint three disinterested citizens of the county in which the lands 
are situated, who shall view the land, assess the damages, and re- 
port, under oath, the amount assessed, with a plat of the land 
eondemned. 

It further provides, that if objections are filed within ten days 
after filing the report, they shall be examined by the judge or 
court, and if sustained, other commissioners shall be appointed 
till a report is confirmed, and if overruled, or no objections are 
filed in the time prescribed, the court may enter judgment, vest- 
jng title to the land in the company, and requiring payment to 
the land owner of the damages assessed. 

It is not pretended in this case that plaintiff did not receive 
the notice required to be given him, nor that the petition asking 
for the appointment of commissioners failed to state any fact ne- 
cessary to confer the power on the judge or court to proceed in 
regard to the subject matter of the petition. The allegations 
made in the petition, that the owner bad refused to relinquish 
the right of way, or make a voluntary conveyance, and that five 
days’ notice had been given previous to its presentation, brings it 
within the principle of the decisions to which we have been re- 
ferred by plaintiff's counsel, viz: 44 Mo. 542 ; Shaffner vs. City 
of St. Louis, 31 Mo. 272; Leslie vs. City of St. Louis, 47 Mo. 
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479; Ells vs. Pac. R. R. Co., 51 Mo. 200. The only question 
decided in the cases referred to, was; that notice and refusal of the 
owner to relinquish right of way were jurisdictional facts, and 
that, unless they affirmatively appeared, the court would be power- 
less to proceed, both for want of jurisdiction of the person and 
subject matter, and that a judgment entered in a case where these 
facts did not appear, would be void. In this case no such ques- 
tion arises, for the notice of the proceeding, which was given 
to the plaintiff, conferred jurisdiction of the person, and the facts 
stated in the petition for the appointment of commissioners, were 
sufficient to give the court jurisdiction of the subject matter. If, 
after the judge bad thus acquired jurisdiction both of the person 
and subject matter, he had appointed three citizens of Randolph 
county, where the land is situated, two of whom were interested 
and one disinterested (the law requiring all of them to be disin- 
terested), could the plaintiff attack the judgment which might 
afterwards be rendered on their report in a collateral proceeding ? 
We apprehend not. The action of the court in the appointment 
of such commissioners would be simply irregular and erroneous, 
and a judgment rendered on a report made by them could not be 
assailed in a collateral proceeding. The report of the commis- 
sioners in this case, though only signed by two of the three, was 
sufficient to authorize the court to render the judgment upon it 
which was rendered. It purports on its face to be the report of 
the commissioners, and the court properly so regarded it. The 
question of the sufficiency of the report is disposed of, and the 
objection which plaintiff now makes is answered by section 6, 
p- 887, Wagn. Stat. 

This section provides, ‘‘that the construction of all statutes of 
this State shall be by the following rules, unless such constrac- 
tion be plainly repugnant to the intent of the legislature or con- 
text of the same statute.” ‘Words importing joint authority to 
three or more persons shall be construed as authority to a ma- 
jority of such persons, unless otherwise declared in the law giving 
such authority.” Applying this rule of construction—without re- 
gard to the question as it is at common law, or as it may have 
been decided by the different courts in the different States—to 
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the statute authorizing the appointment of three commissioners 
to condemn land for a public purpose, the whole subject is 
relieved of all difficulty. What is the joint authority conferred 
on the three commissioners? It is to view the land, assess the 
damages and make report. It is not expressed in the statute 
that all of the three shall join in the view of the land, the assess- 
ment of the damages or in making the report, and therefore, ac- 
cording to the rule of construction laid down by the legislature, 
any two of them might act, and perform all these duties, unless 
such a construction would not only be repugnant, but plainly re- 
pugnant, to the intention of the legislature in requiring them to 
be appointed. 

We can perceive no such repugnancy. The intention of the 
legislature in designating three as the number to be appointed, 
was, doubtless, to secure a majority decision which might not be 
secured by the appointment of two or four, and if two did qualify, 
meet, act and concur, this intention would be effectuated. This 
same rule of construction was applied by this court, in the case 
of Moore vs. Wingate (53 Mo. 398), to the statute regulating 
sales of real estate by an-administrator. In such cases the stat- 
ute provides, that, before an executor or administrator can sell 
real estate, he shall have it appraised by three disinterested 
householders of the county, who shall view and appraise the es- 
tate, and deliver, under oath, a certificate of appraisement. In 
the above case it appeared that the report of the appraisement 
was made by only two of the appraisers, and this court held, 
under the rule of construction prescribed by the legislature, that 
the report was sufficient. 

The language used by the legislature in requiring three ap- 
praisers to view, appraise and report, is the same in its terms as 
the language employed in the act requiring three commissioners 
to be appointed to view, assess damages and report, in proceed- 
ings to condemn land for railroad purposes. In opposition to 
this view we have been referred to Wood vs. Phelps County 
Court (28 Mo. 119). The sole question in that case before the 
court, was, whether an appeal would lie from on order of the 
county court confirming the report of two commissioners to locate 
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the county seat of Phelps county, which was made under a law 
of the legislature, constituting three persons named therein as a 
board to locate said county seat. The law contained a provision 
that a majority should be sufficient to locate the county seat, and 
the further provision that, should one or more fail to act, the 
county court of the county where the delinquent resided might 
supply the vacancy by appointing another. 

It appeared in the case, that one of the commissioners failed 
to qualify and act, and that the other two proceeded to locate the 
county seat and make their report, which was confirmed by an or- 
der of the county court; that afterwards, Wood and others filed 
a petition objecting to the action of the commissioners in locating 
the county seat, and asking the court to make an order removing 
it, and also for the appointment of five commissioners to select 
another site. The record shows that the county court made the 
following order: ‘‘Now on this day come the petitioners and 
present their motion to the county court, for an investigation of 
the alleged illegality of the location of the county seat of Phelps 
county, which motion was by the court overruled, whereupon pe- 
titioners gave notice of appeal,” and thereupon an appeal was 
taken to the circuit court. The appeal was dismissed by the cir- 
cuit court, and an appeal taken from that court to this court. 

It is manifest that the only point before the court for decision 
was, whether, in such case, an appeal under the law could be 
taken, and the court decided that it could not, and affirmed the 
judgment of the circuit court in dismissing it. After thus dis- 
posing of the case, it is added that ‘‘the report of the two com- 
missioners should have been rejected, and the county court ought 
to vacate the order.”” The reason assigned in the opinion is, 
that ‘‘although the statute permitted a majority to locate the 
county seat, it contemplated that all should meet and confer, 
because it expressly provides, that in case one or more of them 
resigns, the county court of the county wherein the delinquent 
resided, should supply his place by appointing another.” It 
thus appearing on the face of the statute, according to the dicta 
of the judge construing it, that the legislature intended that all 
should meet and confer, but that a majority might report the re- 
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_ gult of the conference, that rule was announced as the rule which 
should govern that case. 

But in the statute we are considering there are no such words 
used, expressive of any such intention on the part of the legisla- 
ture, and, therefore, the legislative rules of construction, as laid 
down in Wagn. Stat. (§ 6, p. 857) must be applied. It might, with 
equal propriety, have been said, in the case of Wood vs. Phelps 
County Court, that the object of the legislature in authorizing a 
vacancy to be filled, if any occurred, by the county court of the 
county where the vacancy occurred, was to prevent a tie vote of 
the commissioners as to the location of the county seat. 

Besides this, in disposing of the question, the court says the 
county court ought to set aside the order of the court approving 
the report of the commissioners, thus clearly indicating that the 
order of the county court was not void, but simply erroneous or 
irregular. We cannot undertake to give to the statute authorizing 
the appointment of three commissioners to condemn land for a 
public purpose, so forced and strained a construction as to say 
that the legislature enacting it plainly intended that all three of 
them should meet and confer before a majority could report. 

We think there was no error committed by the court below in 
receiving the evidence. 

The judgment is affirmed. The other judges concur. 





M. D. Harvey, Respondent, vs. RaNDLE Morris, Appellant. 


1, Vendors and purchasers— Title bond, possession under—Refusal to pay pur- 
chase money—Offer fo rescind.—A vendee of land, who is put in possession 
and receives from the vendor a bond for a warranty deed to be given on the 
full payment of the purchase money, can, incase of the vendor's inability to 
comply with his covenant, defend against the payment of the purchase money, 
and he may have a judgment over against the vendor for the purchase money 
paid. But to avail himself of such defense and recovery, he must first offer to 
restore possession and rescind the contract. 
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Appeal from Jasper Court of Common Pleas. 


Lay & Belch, with J. W. Sinnet, for Appellant, cited: 
Smith vs. Busby, 15 Mo. 244, 378; Luckett vs. Williamson, 31 
Mo. 54: Same, 37 Mo. 388; Wellmans, Adm’r, vs. Dismukes, 
42 Mo. 101. 


W. H. Phelps. for Respondents cited; Isler vs. Egger, 17 
Mo. 332; McJudae vs. Morman, 26 Wis. 588. 


Norton, Judge, delivered the opinion of the court. 


This suit was instituted in the court of common pleas for Jag. 
per county, on three promissory notes, one for $2,400, one for 
$11,152.72, and one for $50.50. 

The defendant, in his answer, admits the execution of the 
notes, and also admits plaintiff’s right to recover on the note for 
$50.50, but by way of defense to the other two notes, alleges 
that they were given in consideration of land purchased by de- 
fendant of plaintiff, in Jasper county, specifically described in 
the answer ; that at the time of the purchase plaintiff executed 
his title bond, containing a covenant that on the full payment of 
the purchase money he would execute and deliver to defendant a 
good and sufficient warranty deed, conveying to him the title to 
said land ; that he has ever been ready to pay said notes when a 
good title was made by plaintiff ; that defendant had no title to 
said land, except the one-fifth interest to all but one forty-acre 
tract—the title of which was in one William Harvey. The an- 
swer further alleges that the defendant had made improvements 
on said lands amounting to $3,360; that he had paid on said 
notes the sum of $346.64, and also $1,697.16. 

Plaintiff, in his replication, denies that payments were made, 
as alleged in the answer ; admits that the notes were given in 
consideration of land sold to defendant, and that he executed the 
title bond as alleged, and states that at the time of its execution 
defendant was put in the peaceable and exclusive possession of 
said land, and that he was still in the occupancy and enjoyment 
of it. The replication denies all the other allegations of the an- 
swer, and avers the readiness of plaintiff to comply with the terms 
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of his bond. The cause was tried by the court, and judgment 
rendered for plaintiff for the sum of $2,378, from which defend- 
ant appeals to this court. 

On the trial evidence was introduced tending to show that 
plaintiff only had title to a portion of the land sold, and it was 
admitted that defendant was and had been in peaceable posses- 
sion of the land in controversy, from the date of the contract of 
gale to that time. During the trial various exceptions were taken 
to the action of the court in refusing to admit evidence, and in 
giving and refusing instructions, which will not be noticed, as 
the sole question presented for the determination of this court is, 
whether the defense set up in the answer of defendant was suffi- 
cient to prevent a recovery of the notes sued on, without an aban- 
donment of the possession of the land contracted for, and an offer 
to rescind the contract. 

Where a purchaser of land, by virtue of the contract of pur- 
chase, is put in possession of the land purchased, he cannot resist 
the payment of the purchase money without offering to restore 
the possession thus acquired by him to the vendor. He cannot 
be permitted to occupy, possess and enjoy the profits of the land 
bought, and at the same time be allowed to withhold the price 
agreed to be pid. We think the principle is well established in 
this State and elsewhere, that a vendee who buys land and re- 
ceives from the vendor a bond containing a covenant that the 
vendor, on full payment of the purchase money, will convey a 
complete title by deed of general warranty, can, in the event of 
the vendor’s inability to comply with his covenant, successfully 
resist the collection of the purchase money, when he offers to re- 
store possession and rescind the contract. Not only can he resist, 
under such circumstances, the payment of the purchase money, 
but he would be entitled to a judgment over against the vendor for 
the purchase money paid by him. Asa condition precedent to 
the availability of such a defense, the vendee must offer to re- 
store possession and yield up the fruits of the contract. It would 
be inequitable to allow him to remain in the use and enjoyment 
of what he bought, and also to retain in his hands the price agreed 
to be paid. (McJudae vs. Morman, 26 Wis. 588.) 
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In the case of Smith vs. Busby (14 Mo. 272), Judge Scott 
remarks: ‘‘The defense in this action is entire failure of consid- 
eration, but we do not see how it can be maintained. He wag 
put in possession of the land and received rent for it. He had 
the very thing he contracted for. It is unjust to take possession 
of land under a contract of sale and retain it, and yet refuse the 
purchase money. The vendor should have his money or his land, 
and if the vendee intends to rescind the contract, he should relin- 
quish his claim to the vendor, and abandon possession.* The de- 
fense can only be maintained on the ground that defendant has a 
right to rescind the contract.” 

In the case before us the defendant was put in possession of 
the land under the contract in 1868, had been in possession ever 
since, and had made no offer to restore possession or rescind the 
contract. Had the trial court, under such circumstances, awarded 
a judgment for defendant, it would have justified his refusal to 
pay the price agreed to be paid, and established at the same time 
his right to remain in the possession and enjoyment of what he 
had obtained from the plaintiff. 

We have been referred to the case of Luckett vs. Williamson 
(31 Mo. 54 and 87 Mo. 388), and also the case of Wellman vs, 
Dismukes (42 Mo. 101), as opposing the above views. In the 
case of Luckett vs. Williamson, which was a proceeding in equity 
by a vendor to enforce specific performance of a contract for the 
sale of land, it was simply decided that the vendor was not en- 
titled to a decree for specific performance, without showing his 
ability to convey a good title to the land sold. In the case of 
Wellman vs. Dismukes, the answer of defendant alleged an aban- 
donment of possession of the property, and asked for a rescission 
of the contract ; and the defense set up by thedefendant that 
plaintiff had no title was upheld by the court. Both cases are in 
harmony with the principle enunciated in this 

Judgment affirmed, the other judges concur except Judge Wag- 
ner. who is absent 
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Jouw C. Wurtsett, e¢ al., Appellants, vs. Aueustus A. Buv- 
MENTHAL, ef al., Respondents. 

1. Security for costs—Power to compel.—The power to compel the giving of se- 
curity for costs is largely discretionary with the trial court. 

2. Practice, civil--Security for costs, when rule for improper— Ultimate liability 
and inability.-Where it appeared from an interlocutory decree, rendered in 
favor of plaintiffs, that they were heirs to a valuable tract of land, together 
with rents and profits, and usufruct derived therefrom, through a long series 
ef years, and from the report of a referee rendered thereunder, it appeared that 
the estate was amply sufficient to meet all charges, the action of the court in 
dismissing the case thereafter, on motion, for want of security for costs, on 
proof that they possessed no other property subject to execution, was held to 
be unwarranted, and was overruled on appeal. Security for costs should 
not be demanded, except in case of the ultimate liability and inability of the 
party to pay the costs. 


Appeal from St. Louis Circuit Court. 


T. W. C. Crews, for Appellants, cited: Carroll vs. Hardy, 
21 Mo. 66 ; Shields vs. Bogliolo, 7 Mo. 1384; Johnson vs. Dev- 
lin, 34 Mo. 427. 


George Denison, for Respondents, cited: Wagn. Stat. 342, 
§ 2; Evans vs. Hays, 2Mo. 184; Steamboat Osprey vs. Jen- 
kins, 9 Mo. 645. 


SHERwoop, Judge, delivered the opinion of the eourt. 


The propriety of the rulings which required the plaintiffs to 
give security for costs, and the dismissal of their petition for 
failure to do so, are the only points the record presents. From 
that it appears that two little girls, the heirs of a handsome pat- 
rimony, consisting of the undivided two-thirds of over three hun- 
dred acres of land, lying in the counties of Franklin and St. Louis, 
a large portion being within the present limits of, or adjacent to, 
the town of Pacific, were despoiled of their heritage by an un- 
warrantable proceeding in partition. Upon attaining their ma- 
jority they, together with their husbands, in July, 1869, brought 
the present suit to set aside all the partition proceedings, on the 
ground that the heirs had never appeared or been represented in 
court. They were successful so far as concerns the vacation of 
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the obnoxicus proceedings, as an interlocutory decree was entered 
to that effect, which declared their interest as above stated, and 
appointed a referee to ascertain the rents, profits, etc., realized 
from the land. and in consequence of the sale of timber, sand, 
rock, lime, etc., therefrom, and also the amount of taxes paid by 
defendants, as well as the amount and nature of the improve- 
‘ ments made by them on the property, the sums paid by them for 
the same, and likewise, what became of the shares of the two 
heirs now suing, in the money arising from the partition sale, 
This interlocutory order was made in June, 1870. The referee 
took an account of all these matters, and made a report June 
15th, 1872; the plaintiff filed exceptions thereto; the referee 
was, on July 13, 1872, allowed a fee of $500, and four days 
thereafter the referee, through one of the defendants’ attorneys, 
filed a motion to rule the plaintiffs to give security for costs, 
alleging that they were ‘‘insolvent and unable to pay the costs 
accrued and which may accrue in said case.” 

On the hearing of this motion the defendants kindly volun- 
teered their services, and showed that plaintiffs possessed no 
property other than that in controversy, subject to execution. 
Whereupon, the court, without examination of the report, or pass- 
ing on the exceptions of the plaintiffs, made an order requiring 
them to give security for costs by the first day of the next term. 
This not being done, the cause was, on the 18th day of October, 
1872, dismissed, and the plaintiffs are appellants here, having 
vainly filed a motion to reinstate the cause on the docket. 

- It cannot be disputed that it is a matter resting greatly in the 
discretion of the court, whether plaintiff, in a given case, shall be 

led to give security for costs or not, nor that, if such order be 
made, and is not complied with, the power exists to dismiss the 
suit on a failure of compliance with the order. But this rule is 
not, and cannot be, universal in its application. In other words, 
there is some limit to the exercise of the discretion confided to the 
trial court in this regard, and such discretion should not be al- 
lowed to proceed to extravagant length without rebuke. Under 
the circumstances of this case, the action of the court would 
seem indefensible. The theory upon which security for costs 
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proceeds is evidently the ultimate liability and the ultimate ina- 
bility of the party from whom they are required, to pay them. 
In the case at bar, however, there was neither apparent liability 
or inability, on the part of plaintiffs, to pay the costs. The in- 
terlocutory decree shows this ; shows besides, as before stated, 
that the heirs were entitled to two-thirds of a valuable estate, 
equal to two hundred and twenty-two acres of land, together 
with rents, profits and the sale of sand, lime and timber there- 
from, during a long series of years. 

The defendants, Blumenthal and Ault, paid for the tract 
$5,488.35, September 27th, 1855, at sheriff’s sale. What it is 
worth now, since an addition to the town of Pacific has been laid 
out on the tract, does not appear ; but judging by the figures just 
mentioned, the interest of the heirs would be worth at least two- 
thirds of that sum, or $3,658, while the charges brought against 
them by the referee are but $3,492, all told. Whether these 
charges should have been allowed at all by the referee, was a 
matter which could not, by any possibility be determined by the 
court until it had examined his report and passed on the plain- 
tiffs exceptions. If those exceptions were allowed, this, in all 
probability, would have resulted in the extinguishment of the 
charges made against the plaintiffs. If, on the contrary, those 
exceptions were overruled, still, as above shown there was an ap- 
parently ample fund out of which to satisfy the costs, as before 
seen, even should it be held that heirs, when successful in such 
cases, should be mulcted in costs. And these heirs were success- 
ful ; they had, by the terms of the interlocutory decree, wrested 
their property from the grasp of those who without authority had 
seized it, and there only remained the entry of the final decree to 
accomplish the full fruition of their hopes, by placing them again 
in possession of their own. And the statute is expressed that 
the party prevailing shall recover costs. (Wagn. Stat. 343, 
§ 6.) 

Taking all these matters into consideration, we do not regard 
the action of the lower court as the exercise of a sound or judi- 
cial discretion. The case is one which speaks to the ear of 
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court of equity with a peculiarly persuasive tongue. Infants, 
whose very helplessness ever invokes the special cognizance and 
protection of a court of chancery, are, under the forms of law, 
robbed of their inheritance, and when, after years of litigation, 
they finally succeed in obtaining a declaratory and decretal re- 
cognition of their claims, their success is but transitory ; for soon 
they are blandly informed that, though in the possession of un- 
doubted and recognized rights, yet that recognition is bare and 
meaningless, unless they can in their poverty, a poverty occa- 
sioned by the very acts which the interlocutory decree sets aside, 
assume an obligation for the payment of costs—costs which would 
have never existed but for the grasping greed of their numerous 
adversaries. 

The judgment is reversed, and the cause remanded. Judges 
Napton and Hough concur ; Judge Wagner absent. 





State or Missourt, Defendant in Error, vs. DANtEL E. Saunpgrs, 
Plaintiff in Error. 


1. False pretenses—Obtaining money under indictment for— What allegations 
necessary.—W here an indictment for obtaining money under false pretenses 
(Wagn. Stat., 461, 3 47) charged that defendant falsely represented a certain 
account to be good and collectible, and that “he could and would assign it” 
to the prosecuting witness, and that by reason of said false pretenses, the lat- 
ter was induced to part with the money, but the indictment nowhere averred 
that the defendant did in fact so sell or assign it, the pleading was held fatally 
defective, even assu@ing the account to have been a “ false token or writing” 
within the meaning of the statute. 


Error to Cooper Circuit Court. 
Hockaday,,.4tt?y Gen’l, for Defendant in Error. 


The indictment was sufficient. (2 Bish. Crim. Law, §§ 178, 
845 ; State vs. Herrick, 13 Wend. 90; Sibel vs DeGray, C. J. 
Couper, 683.) 
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James B. Gantt, for Plaintiff in Error. 


I. The judgment should have been arrested, the indictment is 
bad. (Comm. vs. Strain, 10 Mete. 521; State vs. Bonnell, 46 
Mo. 395; Comm. vs. Abbey Goddard, 4 Allen, 312 ; Comm. vs. 
Lannan, 1 Allen, 590; State vs. Philbrick, 31 Me. 401; Peo- 
ple vs. Gates, 13 Wend. 311; State vs. Green, 7 Wis. 676 ; 
Dillingham vs. State, 5 Ohio St. 280; Comm. vs. Drew, 19 
Pick. 179 ; State vs. Johnson, 11 Ind., 481, 482.) 


Norton, Judge, delivered the opinion of the court. 


This case was an indictment found under the forty-seventh sec- 
tion of Wagn. Stat., 461 for obtaining money under color of a 
false token, writing and account, and false pretenses. 

The cause originated in the circuit court of Pettis County, and 
was, by change of venue, transferred to the circuit court of Cooper 
County, in which court it was tried and the jury returned a ver- 
dict of guilty. 

During the progress of the trial, various exceptions were taken 
to the admissibility of evidence, the giving and refusing of in- 
structions, and the overruling of motions for new trial, and in ar- 
rest of judgment. The case is brought here for review by writ 
of error, and this court is asked to reverse the judgment on the 
grounds of the insufficiency of the indictment and alleged errors 
committed in admitting evidence and refusing and giving instruc- 
tions. 

The indictment alleges in substance that defendant, with in- 
tent to cheat and defraud one Sullivan of his money, did falsely 
pretend, by color of a certain false token, writing and account, 
which he held against one Marshall for the sum of $300, and the 
false representations made to said Sullivan, that defendant had 
loaned to said Marshall, who was solvent, $300, which was still 
due ; that defendant still held said account; that it was good and 
collectible, and that defendant could and would assign said ac- 
count to Sullivan for $200; that Sullivan believing such repre- 
sentations and pretenses to be true, and confiding in them, parted 
with the sum of $200; that all of said representations and pre- 
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tenses were false; that the account was not a true, good and col- 
lectible account, as defendant knew, and that by color of said 
false token, writing and account, and by reason of said false pre- 
tenses, the said defendant did feloniously obtain from said Sulli- 
van the sum of $200. 

The record shows that this cause was tried on the theory that 
defendant sold and assigned to Sullivan for $200, an account for 
$300 against one Marshall, and that the acc. unt was represented to 
be a good, true, and collectible account, when in fact, it was false 
and fraudulent. On the trial the prosecuting witness Sullivan 
was permitted to testify that he bought the account of defendant 
and paid therefor two hundred dollars, and that defendant as- 
signed and delivered the same to him. 

The court also in the first instruction, which was given on be- 
half of the State, required the jury to find, as a pre-requisite to 
the conviction of defendant, that Sullivan believed that said ac- 
count was good and collectible, and that said representations and 
pretenses were true, and that relying upon them he was deceived 
thereby and was induced to buy said account and pay and give to 
the defendant therefor the sum of $200. 

It appears therefore, that both in the judgment of the trial 
court and the prosecutor, it was necessary for the State to prove 
and the jury to find that the account was purchased by Sullivan 
of defendant, and that payment was made therefor before the 
defendant could be convicted. 

If these were necessary facts to be established on the trial, and 
we think they were, then they should have been distinctly averred 
in the indictment by an affirmative allegation and not by way of 
inference or argument. 

Waiving the point raised as to whether the written account 
against Marshall for $300, which was assigned by defendant to 
Sullivan, was ‘or was not such a false token and writing as is or 
was contemplated by the Wagn. Stat., 47, on which the proceed- 
ing was founded, we think the indictment is defective because 
it is nowhere averred in it that defendant either sold, assigned or 
delivered the account to Sullivan, or that Sullivan bought it and 
parted with his money for it, relying on the false and fraudulent 
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representations of defendant. The only averment on the aubject 
is that defendant said ‘‘ he could and would assign it to Sullivan 
for $200.” There is no averment that defendant did sell or as- 
sign it, or that Sullivan, relying on the representations made by 
defendant in reference thereto, purchased it and parted with his 
money for it. 

Commonwealth vs. Goddard, (4 Allen 312) was a case for ob- 
taining money under false pretenses in which the indictment al- 
leged ‘‘ that defendant falsely pretended to one Huston that a 
promissory note for $500, purporting to be signed by one Black- 
well, was signed by said Blackwell, who was rich, etc.; that the note 
was a good and valid note; that defendant offered said note to 
Huston in exchange for $500, and that Huston relying on said 
representations was induced thereby to deliver his check to defend- 
ant for $500; that Blackwell did not sign said note, that he was 
not rich, and that the note was not good and valid. The indictment 
was held bad on motion in arrest because it failed to charge that 
a sale or exchange of the note was made, or that defendant de- 
livered the note to Huston, or that he received the same. 

The case of the State vs. Bonnell (46 Mo. 395) is analogous 
in some respects to the case before us, that being for obtaining 
money on the sale of cattle, this being for the sale of an account. 

Judge Wagner, in writing the opinion, remarks ‘‘ that in a case 
like the present where the alleged fraudulent pretenses were injuri- 
ous only by inducing another to buy the cattle as to which such false 
representations were made, such sale, bargain or agreement, which 
was the cause of the party advancing or parting with his money, 
should be set out as a part of the facts relied upon, and as a ma- 
terial allegation in the offense. The indictment did not aver in 
that case that the defendant sold the cattle to Hoover, from whom 
he had obtained $30. Nor did it aver that he exchanged them, 
gave a lien upon them, or did anything else with them which op- 
erated as an inducement to the payment of the money, and for 
these reasons the judgment was arrested and reversed. The case 
at bar and the cases before quoted are identical in principle, and 
the indictment, failing to aver material facts necessary to be 
proved on the trial before a conviction could have been had, is not 





JEFFERSON CITY. 





Weed Sewing Machine Co. v. Maxwell, et al. 





sufficient to support the judgment, and it should have been ar- 
rested. 

Judgment reversed. The other judges concur, except Judge 
Wagner who is absent. 





Weep Srewrne Macutne Company, Plaintiff in Error, vs. Ema 
MAXWELL, e¢ a/., Defendants in Error. 


1. Principal and surety—Bond of married woman—Liability of surety.—A 
bond given by a married woman is void at law as to herself, but the sureties 
thereto are bound. Generally, the extent of the liability of the surety is meas- 
ured by that of the principal; but in cases of infancy and coverture, the 
surety is in some sense a principal promisor. 


Error to Phelps Circuit Court. 


Botsford § Williams, for Plaintiff in Error, cited: Smiley 


vs. Head, 2 Rich. [S. C.] 590 ; Maggs vs. Ames, 4 Bingh. 470; 
Stillwell, Ex’r vs. Bertrand, 22 Ark. 375; St. Alban’s Bank 
vs. Dillon, 30 Vt. 122; 4 Bingh. Inf., 470; 7N. H. 368; 1 
Pars. Cont. 494; Whitcoorth vs. Carter, 43 Miss. 61, (decided 
in 1870); Foxworth vs. Bullock, 44 Miss. 457; Jones vs. 
Crosthwaith, 17 lowa, 393; Kimball vs. Newell, 7 Hill, 116; 
Add. Cont. 37 ; Chit. Cont. [10 Am. ed.] 547; 2 Pars. Cont. 
4; 1 Pars. Bills, 244; Davis vs. Statts, 43 Ind. 103. 


C. C. Bland, for Defendants in Error, cited: Tuttle vs. 
Hoag, 46 Mo. 38 ; Coughlin vs. Ryan, 43 Mo. 99; Coats vs. 
Robinson, 10 Mo. 757; 23 Mo. 457; 46 Mo. 114; 46 Mo. 
532; 32 Mo. 252; Miller vs. Brown, 47 Mo. 504; Lincoln vs. 
Rowe, 57 Mo. 571; Abbott’s N. Y. Dig., vol. 3, p. 313; vol. 
6, pp. 308, 304. 


Norton, Judge, delivered the opinion of the court. 


This was a suit brought in the circuit court of Phelps county, 
founded upon a contract entered into by defendant, Emma Max- 
well, with plaintiff, and a bond executed by defendants, Emma 
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Maxwell, as principal, and Thomas Maxwell and James G. Bradish, 
as securities. The petition alleges that plaintiff, under the terms 
of the contract, was to furnish defendant, Emma Maxwell, sew- 
ing machines at St. Louis, at a discount of 25 per cent. from the 
retail price of such machines, and also accessories and findings, 
at wholesale prices, for which settlements were to be made by 
note at four months after date of each invoice ; that defendant 
agreed to sell said machines, keeping for that purpose a proper 
place in the town of Rolla, and to sell only the machines manu- 
factured and furnished by plaintiff, and to settle and pay for all 
purchases made of plaintiff according to the tenor and conditions 
of the agreement. It is also alleged, that for the purpose of secur- 
ing plaintiff in the sale of said machines, the defendant, Emma 
Maxwell, as principal, and defendants, Maxwell and Bradish, as 
sureties, executed a bond to plaintiff in the sum of $1,000, with 
the condition that it was to be void only on the performance, by 
the said Emma Maxwell, of all the stipulations of the said agree- 
ment by her to be performed according to the true meaning 
thereof. 

_ It is further alleged that plaintiff, in the months of October, 

November and December, furnished sewing machines to defend- 
ant, Emma Maxwell, and that she executed three promissory notes 
to plaintiff in the aggregate sum of $364.43, which she had failed 
to pay. 

Separate answers were filed by Emma Maxwell and her hus- 
band, Thomas Maxwell, in which the execution of the agreement 
and bond were admitted, and set up the coverture of Mrs. Max- 
well, at the time of their execution, as a bar; and further, that 
the notes mentioned in the petition were taken by plaintiff in dis- 
charge of the bond. 

Defendant Bradish also filed a separate answer, setting up sub- 
stantially the same defense. 

Plaintiff filed a replication to both answers, alleging that, at 
the time of the execution of the contract and bond, Mrs. Maxwell 
was conducting business as a sole trader upon her own account, 
and that her husband had no control over it or connection there- 


with. 
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On the trial plainwiff offered evidence tending to establish all 
the facts alleged in his petition and replications to the answers of 
defendants. There was no evidence offered by the defendants, 
The court, sitting as a jury, found a verdict for defendants, and 
rendered judgment in their favor, to reverse which plaintiff brings 
the case here by writ of error. , 

The court, against the objection of plaintiff, gave the follow- 
ing instruction for defendants : 

‘* The court declares the law to be, that upon the pleadings 
defendants are entitled to a judgment for costs, in that it is ad- 
mitted that defendant, Emma Maxwell, is a married woman ; 
that a judgment at law cannot be rendered against the said Emma 
Maxwell, it being admitted that she is a married woman; that 
the bond read in evidence is a nullity, in that it is signed by 
Emma Maxwell, principal.” 

The proposition stated by the court, that Emma Maxwell hav- 
ing executed the bond while she was a femme covert, it was not 
enforcible at law against her, was correct. As to her, it was un- 
questionably void at law, and if the instruction had gone no 
farther than this, the action of the court below would not be dis- 
turbed. The instruction, however, further declares that the sure- 
ties are also discharged by reason of the discharge of Mrs. Max- 
well. This by no means follows. While the general rule is, that 
the extent of the liability of the surety is measured by that of 
the principal, it is not of universal application, and exceptions 
to it may arise when the matter of defense, pleaded by the prin- 
cipal, is wholly of a personal character, as coverture or infancy. 

The coverture of the principal at the time a note or bond is 
given, may be interposed as a bar to a recovery against her, but 
it alone cannot effect the discharge of the surety, the surety, in 
such case, standing in a certain sense as a principal promissor. 

In the case of Smiley vs. Head (2 Rich. [8. C.] 590), it is 
decided that, while a note executed by a femme covert is void 
at law as to her, the sureties thereto are bound, and it is enfore- 
ible against them. It has also been decided, in a large number 
of the States, that it is no defense on the part of a surety to a 
note or bond, that the principal at the time of its execution was 
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a married woman. (Foxworth vs. Bullock, 44 Miss. 457; Still- 
well vs. Bertrand, 22 Ark. 375; Davis vs. Statts, 43 Ind. 108 ; 
Jones vs. Crosthwaite, 17 lowa, 395; Kimball vs. Newell, 7 
Hill, 116.) 

The plaintiff presented several instructions, which were refused, 
and which asked the court, substantially, to declare that, although 
a judgment at law could not be rendered against the defendant, 
Emma Maxwell, because she was a femme covert at the time of 
signing the bond ; yet, if defendant Bradish signed the same as 
her surety, the plaintiff was entitled to recover as against him. 
The instructions, asserting the above principle, should have been 
given, and the court in refusing them committed error, justifying 
a reversal of the judgment. 

Judgment reversed and cause remanded, in which the other 
judges concur, except Judge Wagner, who is absent. 





A. C. Brrant, Plaintiff in Error, vs. Jacop Funes, et al., De- 
fendants in Error. 


1, Limitations, statule of —Suit brought afler ten years and before determination 
of former suit for same cause of action.—Where suit is originally instituted 
on a note within ten years after the cause of action has accrued, and judgment 
obtained, which is afterwards set aside on motion of defendant, on account of 
defective service, and after the filing of the motion and prior to the decree, 
but more than ten years after the accrual of the cause of action, a new suit 
is commenced on the notes, under the statute (Wagn. Stat. 919, 3 19), the 
second action is not barred by limitation. It is immaterial that the last suit 
is brought before, instead of after, the first is set aside. Plaintiff may be con- 
sidered, in such case, as having admitted that the motion is well founded, and 
abandoning all rights that might accrue to him under the judgment. The fact 
that such abandonment was voluntary on his part, will not preclude him from 
commencing a new action under the statute, 


Error to Cass County Court. 


Boggess § Cravens, for Plaintiff in Error, cited: Calloway 
vs. Nofing, 1 Mo. 223; Ez parte Toney, 11 Mo. 661; Powell 
vs. Goit, 13 Mo. 458 ; Wagn. Stat. 919, § 19.) 
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Hall & Given, for Defendants in Error. 
Norton, Judge, delivered the opinion of the court. 


This suit was brought in the circuit court of Cass county, in 
March, 1872, to enforce the collection of two promissory notes 
executed by defendant to one Hays, as sheriff of Cass county. 
They were given in consideration of land sold by said sheriff, by 
virtue of a judgment of partition and order of sale. The notes 
were dated April, 1860, one of them payable in nine months, the 
other in twenty-one months from date, and each of them for the 
sum of $1,049.49. 

It is alleged that Hays.remained sheriff till some time in 1862 ; 
that in April, 1871, the undisposed of and unfinished business of 
the partition proceedings, out of which the notes in suit origin- 
ated, was, by an order of the circuit court of Cass county, 
transferred to plaintiff, sheriff of said county, for completion. 

The answer of defendant denied execution of the notes, alleged 
payment, and pleaded the statute of limitations in bar of the ac- 
tion. 

The replication, in avoidance of the plea of the statute of limi- 
tations, alleged, that within ten years after the cause of action had 
accrued, suit had been brought on said notes in the circuit court of 
Cass county, and prosecuted to judgment, which, by an order of 
said court, was subsequently set aside and held for naught, be- 
cause of improper service of the petition and writ on defendant 
Fudge, and that the present suit was instituted within one year 
after the avoidance of said judgment. 

The facts disclosed in the record and bill of exceptions show 
that one of the notes sued on matured January 5th, 1861, and 
the other January 5th, 1862; that Hays, the sheriff who made 
the sale, ceased to be sheriff in 1862, and that in 1869 the un- 
finished business of the partition proceedings was ordered into 
the hands of- Dale, who was sheriff at that time, and who insti- 
tuted suit on said notes against the heirs of Bills, who was the 
purchaser of the land, and defendant Fudge, who was his secu- 
rity ; that he obtained judgment against the defendants October 
13, 1870, which, on the motion of Fudge, filed on the 9th of 
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October, 1871, was, by the court below, on the 16th of Juiy, 
1872, set aside and held for naught, because there was no suffi- 
cient service of the writ on Fudge. It further appears, that in 
April, 1871, Dale having ceased to be sheriff, the matters un- 
completed and relating to the partition proceedings were ordered 
into the hands of his successor, the plaintiff in this suit, and that 
the present action was instituted by him March 11th, 1872. 

From this state of facts the quesiion arises, whether, notwith- 
standing the lapse of ten years from the time the cause of action 
accrued and the institution of this suit, the action can be main- 
tained under § 19, p. 919, Wagn. Stat. This is the only point 
presented for our consideration. The statute provides as follows : 

“Tf any action shall have been commenced within the times re- 
spectively prescribed in this chapter, and the plaintiff therein suf- 
fer a non-suit, or after a verdict for him the judgment be ar- 
rested, or after a judgment for him the same be reversed, on ap- 
- peal or writ of error, such plaintiff may commence a new action 
from time to time, within one year after such non-suit suffered or 
judgment arrested or reversed.” 

It would seem to follow from the above that, on the arrest or 
reversal of the judgment rendered in the suit of Dale against the 
defendant, another suit might have been brought on the same 
cause of action, within one year after the arrest or reversal, even 
although ten years had elapsed. 

The intention of the legislature, doubtless, was to give a party 
who should commence his action within the time prescribed as a 
bar to his recovery, and had, from any of the causes mentioned 
in the section, failed to succeed in his suit or obtain the benefit 
of a judgment, the right to renew or maintain a new action with- 
in the time specified. It is, however, said, in the case under 
consideration, that the suit was brought before, and not after, the 
former judgment had been arrested. This, in point of fact, is 
true, and it is also true that the motion to avoid it was filed in 
October, 1871, and sought to avoid it because of an insufficient 
service of the writ. This motion was filed five months before, 
and was sustained by the trial court four months after, the pres- 
ent suit was commenced. The plaintiff, before the bringing of 
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the present action, was thus explicitly notified by this motion, of 
such an irregularity in the former judgment as made it necessarily 
voidable, and in anticipating the action which was finally taken 
by the court in sustaining it, and vacating the judgment and 
bringing another suit before the determination of the motion, 
may be considered as having admitted that the motion was well 
founded, and as having abandoned all rights that might accrue 
to him under the judgment. 

The defendants in this suit might, if they had chosen to do so, 
have waived their motion in the former suit, and pleaded the 
judgment therein by way of defense in this. This was not done, 
but defendants pushed the motion to a favorable conclusion, and 
now reply to plaintiff: ‘‘You cannot recover in this suit, because 
it was brought in advance of the determination of such motion, 
notwithstanding you have been thus deprived of the fruits of a 
judgment obtained in an action commenced in proper time, and 
notwithstanding it was the intention of the legislature to give you 
@ right to sue again within one year after such deprivation.” In 
other words, the defense here set up is, that the institution of the 
present suit was delayed too long, and the defense is attempted 
to be sustained by showing in reality that it was brought too soon, 
and that if it had been delayed four months longer, till after the 
determination of the motion, and then brought, that it would 
have been commenced soon enough. Such a construction of the 
section in question we are not disposed to adopt, especially in 
view of the fact that this section of the statute, so far as it has 
been construed by this court, has been liberally construed. 

In the ease of Shaw vs. Pershing (57 Mo. 414) the point was 
made, that a non-suit, within the meaning of the statute, is such 
as is brought about by some adverse ruling of the court. And 
Judge Adams, speaking for the court, remarks that, ‘‘the lan- 
guage of the statute is plain and positive and covers non-suits, 
no matter what may be the reason that induced them. The lan- 
guage is such as hardly to admit of any other construction.” 

It is said that the judgment rendered in the suit brought by 
Dale is not such an one as is referred to in the statute. The 
words of the act are broad enough to include it, and we perceive 
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no reason why they should be restricted in their meaning. There 
is certainly no more reason for restricting them in the case at 
bar than in the case of a party who institutes his action before 
the bar of the statute arises, and after keeping his case in court 
an indefinite time, without obtaining either verdict or judgment, 
takes a voluntary non-suit, and then renews his action. 

The plaintiff, in the first instruction offered, asked the court to 
declare, in substance, that if Dale instituted suit on the notes in 
question within ten years after the cause of action accrued, and 
obtained judgment which was afterwards set aside and avoided, 
and that plaintiff instituted the present suit within one year after 
the proceedings were commenced which resulted in the avoidance 
of the judgment, the bar of the statute of limitations did not ap- 
ply. This instruction was refused. We think it should have 
been given, and under the view we take of the law applicable to 
the case, the instruction given for the defendant and the one given 
by the court of its own motion, ought not to have been given, 
because they contained declarations of law opposed to the prin- 
ciples above expressed. 

The judgment is reversed, and the cause remanded. The other 
judges concur, except Judge Wagner, absent. 





J. H. Terry, Trostez, Erc., Appellant, vs. ANDREW WILSON, 
Respondent. 


1, Husband and wife—Separate Estate— Promissory note of husband to wife.— 
Where a wife at the time of her marriage is possessed of chattels or money, 
in which she has no separate estate, as they are choses in possession, and not 
choses in action, if her husband uses them and executes to her his promissory 
notes therefor, she cannot claim to be his creditor, or stand in any other re- 
lation than that of a mere volunteer. The use of tle money or chattels would 
constitute no consideration for such notes, as he would simply be using what, 
in law, was already his own. Such notes might not be nullities, but the rights 
acquired by her under them would be subject to the rights of creditors of the 
husband whose debts existed at the time the note was given. 
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2. Husband and wife—Property of wife—Deed of trust of husband to secure note 
to wife.—Where a husband appropriated to his own use property in posses. 
sion of his wife, and executed an ordinary deed of trust to secure the pay. 
ment of notes given therefor, such deed of trust did not create a separate eg- 
tate for the wife, but had no further effect than if the note had been given to 
a stranger, and such deed will not protect the property from execution in 
favor of his creditor existing at the time it was executed. 

8. Mortgages and deeds of trust— Exemption from execution cannot be set up by 
trustee —Where property exempt from execution has been conveyed by deed 
of trust to secure a debt, the trustee cannot set up such exemption against an 
execution. 


Appeal from Jefferson Circuit Court. 
John H. Thomas § Bro., for Appellant. 


I. In the absence of fraud, the deed of trust read in evidence 
conveyed the legal title to the property in controversy. 

II. A husband can bind himself in equity by borrowing money 
from his wife, and giving her his note for it. (Huber vs. Huber, 
10 Ohio, 371 ; Manning vs. Style, 3 P. Williams, 337 ; Maraman’s 
Adm’r vs. Maraman, 4 Metc. [N. Y.] 84; Deming vs. Wil- 
liams, 26 N. H. 226 ; Wood vs. Warden, 20 Ohio, 518 ; Doyle 
vs. McGuire, 38 Iowa, 410 ; see also, 2 Sto. Eq. $$ 1872, 1373, 
1380 ; 2 Kent Com. 147, 154, 163.) 

III. Gibson never reduced the money and property for which 
he gave the note and deed of trust to his marital possession. 
Conversion by the husband of the wife’s personal property is not 
a reduction to his possession, but only evidence of it, and there- 
fore conversion may be explained by other evidence, negativing 
the husband’s intention to reduce to possession in such a manner 
as to transfer title; and the giving of a note, receipt or certifi- 
cate for the money or property, and even stating verbally 
before and after the receipt of the money or property that it 
belonged to the wife, have been held sufficient to rebut the 
presumption that the husband intended to reduce the money 
or property to his. marital possession. (Bishop Mar. Wom. 
§§ 120-23; Hind’s Est., 5 Whart. 138; Jn re. Gray’s Est., 4 
Penn. 327; 31 Penn. 450; Tennison vs. Tennison, 46 Mo. 77; 
Hall vs. Young, 37 N. H. 147; George vs. Cutting, 46 N. H. 
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130; Tillman vs. Tillman, 50 Mo. 40; Jn re. Goebenaur’s Est. 
23 Penn. 460 ; Waddingham vs., Loker, 44 Mo. 182; McLaran 
vs. Mead, 48 Mo. 115.) 

IV. This note and deed of trust created in Mrs. Gibson a sep- 
arate estate in the money and property she delivered to her hus- 
band. While in conveyances from third persons to a married 
woman, appropriate words must be used in order to create in her 
a separate estate, yet a conveyance by a husband to his wife is 
presumed to be to her separate use, and likewise the giving of a 
note to a wife by a husband for money she loaned him is pre- 
sumed to be to her separate and sole use; for by giving his note 
to her, it must be presumed he intended to pay her the money to 
her separate use ; otherwise his note, which he must have designed 
to have some effect, can have none in law or equity. (Huber vs. 
Huber, supra ; Manning vs. Style, supra; Maraman’s Adm’r 
vs. Maraman, 4 Metc., supra; Seins vs. Ricketts, 35 Ind. 181 ; 
Simmons vs. McElwaine, 26 Barb. 419; Wilder vs. Brooks, 
10 Minn. 50.) 

VY. The above authorities establish the doctrine, beyond con- 
troversy, that the note of Gibson, given for property and money 
of the wife loaned, is valid in equity, and it follows, as a neces- 
sary corollary from this, that the husband could convey the prop- 
erty in question to a trustee to secure his indebtedness to his 
wife, and that the conveyances transfer to him (the trustee) a 
legal title. While husband and wife cannot contract, so as to 
bind themselves at law, yet this can be done through the medium 
of trustees. Terry, therefore, held the legal title to the prop- 
erty mentioned in the deed of trust to secure the wife’s equitable 
claim, evidenced by the note. (1 Bish. Law Mar. Wom. §712.) 

VI. The sale in this case was void, for the reason that Mrs. 
Gibson claimed the property as specially exempt from levy and 
sale, and of this claim respondent had notice at the time of the 
sale. (Wagn. Stat. 603, §§ 9, 11, 12, 13.) 


Amos Green, with Samuel Byron, for Respondent. 


I. The mule in controversy belonged to Parolee Gibson before 
her marriage with Robert W. Gibson, hence, the title thereto 
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vested in her husband upon the marriage, and such property was 
therefore liable for his debts contracted after such marriage, 
And the mule having been sold under an execution against Robert 
W. Gibson, and bought by the respondent, his title thereto is in- 
disputable. (Hendrickson vs. St. Louis & I. M. R. R. Co., 34 
Mo. 188 ; Smith vs. Sterrett, 24 Mo. 260.) 

II. The deed of trust is invalid to vest said property in such 
trustee, as the note from husband to wife is void at law as a con- 
tract. 

III. Said deed of trust is not and does not even have the 
semblance of being intended for a separate property deed, con- 
veying said property to said trustee, for the sole and separate use 
of Parolee Gibson. It merely conveys the property to the trus- 
tee to hold, with power to sell when the note from R. W. Gibson 
to his wife Parolee becomes due, and then to pay over the money 
to the wife, which (as soon as she gets it) becomes imstanéer the 
property of the husband. It is manifest such a transaction can- 
not be sustained at law. And, being void in law, no title to the 
property in question vested in the trustee; and, having no legal 
title, he can maintain no action to recover the property. 

IV. The trustee has neither the legal nor equitable title to said 
property. The deed not being a separate property deed, does 
not invest him with the equitable title, and being invalid at law, 
he has no title whatever to the property. The deed is invalid, 
because it is given to secure the payment of avoid debt—a prom- 
issory note frum husband to wife. (Woodford vs. Stephens, 51 
Mo. 443.) , 


Hoven, Judge, delivered the opinion of the court. 


This was an action under the statute in relation to the claim 
and delivery of personal property. 

On the 17th day of April, 1871, R. W. Gibson executed and 
delivered to his wife, Parolee Gibson, his promissory note for the 
sum of $3,000, payable one year after date, and to secure the 
payment thereof, executed on the same day a deed of trust, in 
which his wife joined, whereby he conveyed to the plaintiff, 
Terry, as trustee, one hundred and sixty acres of land, a number 
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of horses, mules and other live stock and certain farming imple- 
ments, with power to sell the same in event of default in the pay- 
ment of the note, and to apply the proceeds of such sale to the 
payment thereof. 

At the time of this conveyance Gibson was indebted to one 
Jennie for merchandise, and on the 22d day of September, 1871, 
executed his note for the amount of said indebtedness. Judg- 
ment was rendered against Gibson on said note, and on the 19th 
of March, 1872, execution was issued which was levied upon one 
of the mules conveyed to Terry by the trust deed aforesaid, and 
on the 17th day of June, 1872, said mule was sold under said exe- 
eution to the defendant, Wilson. e 

Default having been made by Gibson in the payment of the note 
to his wife at its maturity, and the property conveyed in the trust 
deed never having been sold, Terry, the trustee, brought the pres- 
ent suit to recover the possession of the mule bought by the de- 
fendant Wilson, at the execution sale. The trust deed was duly 
recorded on the 21st of April, 1871. There was some testimony 
tending to show that the deed of trust included all the property 
of R. W. Gibson. Mrs. Parolee Gibson testified that she and 
her husband, R. W. Gibson, were married in 1869; that at the 
date of the marriage she had $2,100 in money, part of which she 
had herself earned, and a part she had received from her step- 
father ; that she also owned certain personal property, consisting 
of a wagon, horses, sheep and the property sued for, which added 
to the $2,100, made the sum of $3,000, for which her husband 
gave the note, which the trust deed was made to secure. She 
further stated that she kept the $2,100 in her hands until the 
note and trust deed were given. 

The plaintiff also claimed that the mule was exempt from exe- 
cution, bit as we do not think that the personal privileges in this 
regard of the grantor in the trust deed can be asserted by the 
trustee, this point will not be further noticed. 

There was a verdict and judgment for the defendant from 
which the plaintiff has appealed. 
32—vOL. LXIII. 
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The defendant contends that the note from Gibson to his wife 
was a nullity, and that the deed of trust made to secure it must 
fall with the note. 

The deed from Gibson to Terry cannot be regarded as convey- 
ing the property embraced in it for the sole and separate use of 
Mrs. Gibson. It was an ordinary trust deed with power in the 
trustee to sell the property conveyed for the payment of the note 
secured thereby. It would have been equally appropriate in all 
its parts as security for the payment of a note to a person other 
than his wife. The property was conveyed in trust to pay a debt, 
and was held by the trustee as much in trust for the grantor ag 
for the beneficiary. Whether there was a resulting trust to the 
sole use of the grantor will depend upon the force and effect to be 
given to the note which it was made to secure. 

A husband may undoubtedly make a direct gift of chattels to 
his wife, which will be upheld in equity if the same be delivered 
to her, and his intention to create a separate property in her in re- 
spect thereto be at the time clearly and conclusively manifested. 
The common law rule, that as to choses in possession the posses- 
sion of the wife is the possession of the husband, is based upon 
the doctrine of the absolute unity in law of husband and wife. 
But in the contemplation of courts of equity the wife may have a 
separate existence and separate possessions, and though the pos- 
session of the wife is prima facie the possession of the husband, 
such possession may be shown to be separate and distinct in her. 
(Bishop’s Law of Married Women, § 731.) While a gift of 
money by the husband to the wife, to be held by her as her sep- 
arate property, may therefore be upheld, a bare promise by the 
husband to pay money to the wife, as by promissory note for in- 
stance, occupies a more doubtful attitude, and would seem to in- 
dicate, by implication only, any purpose on his part, to create in 
her a separate estate. 

The wife may undoubtedly become a creditor of the husband 
by contract between them after marriage, and her rights as such 
would beenforceable against him and his representatives. Where, 
for example, the wife is possessed of a separate estate and per- 
mits the same to be used by the husband for the payment of his 
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debts, taking his promissory note therefor, she would occupy the 
same relation to him, and be entitled to like privileges, as other 
creditors. (Sto. Eq., § 1373.) 

And her rights under a deed of trust made to secure the pay- 
ment of such note should, it would seem, be superior to the rights 
of an execution creditor acquired subsequent to the registry of 
such deed. So, if the wife have choses in aclion and the hus- 
band should at the time of appropriating them to his own use 
make positive, precise and clear declarations that he took the 
same only as her trustee, and should promise to account therefor 
to her, the wife might claim the fund used as her own, even 
against his creditors. (Bishop’s Law, Married Women, § 123.) 
An appropriafion so made would not amount toa reduction by the 
husband of such choses in action to his possession. It is well 
settled that it is optional with the husband whether he will reduce 
the wife’s choses in action to his possession, and if he do not 
his creditors cannot claim to have them applied to the payment 
of his debts, and in the event of his death they will survive 
to her. We do not of course refer in this statement to post-nup- 
tial choses in action created with money furnished by the hus- 
band. 

But where the wife is possessed of chattels or money at the 
time of her marriage, in which she has no separate estate, as such 
chattels and money are choses in possession and not choses in 
aclion, if the husband uses the same and executes to her his 
promissory note therefor, we do not see how she can thereby 
claim to be his creditor or stand in any other relation to him, as 
payee of such note, than that of a mere volunteer. The use of 
the money would certainly constitute no sufficient consideration 
for the promise, as in such case he would only be using what was 
in law already his own, and the note would, under the most fa- 
vorable view which could be taken of the transaction, amount 
only to a voluntary settlement upon her. 

In transactions between husband and wife, as between other 
persons, a distinction is to be taken between those which have a 
valuable consideration to support them, and those which have not. 
(1 Bish. Law Mar. Women, § 720.) 
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In the case of Huber vs. Huber’s administrator (10 Ohio, 371) 
it was held that a promissory note made by the husband to the 
wife for money in her possession at the time of the marriage, 
which had been used by him, amounted to a gift to the wife to 
her separate use. To the same effect is Wood vs. Warden’s ad- 
ministrator (20 Ohio, 518). 

In the case of Denning vs. Williams (26 Conn. 226) certain 
shares of bank stock belonging to the wife at the marriage were 
transferred by the husband into his own name on the books of 
the bank, used by him as security for a loan, and afterwards re- 
transferred to his wife, together with other shares purchased by 
himself. The court, passing by the question whether the stock 
was property in possession, and confining its observations to the 
question whether the transfer was to her separate use, said: ‘‘We 
cannot believe that the husband, in order to be irrevocably bound, 
must use language to that effect, or covenant that he will not re- 
sume or sell the thing he has given to his wife. When a stranger 
gives to the wife it is true that words of exclusiveness are ne- 
cessary, for otherwise the unity of the husband and wife would 
carry to the husband alone a gift of personal property made to 
the wife. But when the husband himself gives to his wife this 
cannot be necessary, and we are confident no case can be found 
which upholds such a doctrine.” 

In the case,of Maraman’s administrator vs. Maraman (4 Mete. 
84) a promissory note was given by the husband to the wife for 
the proceeds of real property, not her separate estate, conveyed 
by her at his instance, to pay his debts; and the court held that 
it was not necessary, in order to give her a right to the money 
for her separate use, that the notes should be so expressed. The 
court said: ‘‘Maraman must be regarded as having agreed to 
pay the money to his wife for her separate use; otherwise his 
note, which he must have designed to have some effect, can have 
none in law or equity ;” and her claim was enforced against the 
estate, subject, however, to the rights of creditors, on the ground 
that her claim was a mere equity, and there was no legal demand 
to which she could be substituted. But we do not see why her 
rights in this case should not be as great as where her choses in 
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action had been appropriated under a promise to refund, for he 
might reduce her choses in action to his possession at his pleas- 
ure, whereas he could not compel the conveyance of her land, nor 
could it be made but by her consent obtained on privy examina- 
tion. 

If the doctrine announced in the foregoing cases be conceded 
to be correct, the note of Gibson to his wife cannot be considered 
as a nullity, but the rights acquired by her and the trustee (Ter- 
ry) would be subject certainly to the rights of creditors existing 
at the time of the execution of the note and trust deed ; for it is 
plain from the facts stated, that the items of personal property 
for which the note was given were neither the separate estate nor 
the choses in action of Mrs. Gibson, but only her personal 
property in possession, 

We are of opinion, therefore, that the defendant obtained a 
good title to the property in controversy by his purchase at the 
execution sale, and the judgment of the circuit court will be af- 


firmed. Judges Napton and Sherwood concur; Judge Wagner 
absent. 





Cuas. CaRGILE, e¢ al., Respondents, vs. WatteR H. Woon, e 
al., Appellants. 


1. Husband and wife—Marriage— Evidence—Presumption—Cohabitation— Re. 
putation.—Whiere parties have cohabited together and held themselves out as 
man and wife, and there are circumstances from which a present contract may 
be inferred, the law, out of charity and in favor of innocence and good morals, 
will presume matrimony. The law in general presumes against vice, and in 
favor of innocence and good morals, and on this ground holds acknowledg- 
ment, cohabitation and reputation presumptive evidence of marriage; but co- 
habitation and reputation must both exist before the presumption can be 
raised. 

2. Presumptions—Status—Change must be shown.— When a particular status 
exists the law will presume its continuance, and when it is asserted that it has 
been changed, some evidence of that fact must be produced. 


Appeal from Jackson Circuit Court, 
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Black §& Case, for Appellants. 


I. The court erred in holding the burden of proof to be on these 
defendants for two reasons: First, plaintiffs allege that they are 
the only heirs of Augustus Cargile, and this is denied; and 
again, because by the pleadings it is admitted that the child was 
born of the said Augustus and Cynthia. 

It is always held that when it is shown that a child was born 
of the alleged parents, the presumption is that it is legitimate— 
in favor of innocence—and it devolves upon those who aver ille- 
gitimacy to prove it; with much more force does this rule apply 
when the facts raising the presumption are admitted.y (Carnjolle 
vs. Ferrie, 23 N. Y. 90-108 ; Boyer vs. Dively, 5K Mo. 510; 
Nathan’s Case, 2 Brew. 149 ; Star vs. Peck, 1 Hill, 270.) 

II. The court should have given defendants’ second instruc- 
tion, for, in addition to the admitted fact of the birth of the 
child of said parents, it adds the further fact of cohabitation as 
man and wife, and that such facts raise a presumption of legiti- 
macy, where the parties are all dead, as here, cannot be denied. 
(See above authorities. ) 

III. A mutual agreement between a man and a woman to be 
husband and wife, especially if followed by cohabitation, consti- 
tutes a good marriage. (Rose vs. Clark, 8 Paige Ch. 574; 2 
Kent 87; 31 Mich. 127.) 

IV. A marriage may be proved from acts of recognition, co- 
habitation, birth of children and the like ; and this even when the 
parties originally came together under a void contract, and also 
when the intercourse was at the commencement illicit. (Rose 
vs. Clark, 8 Paige Ch. 574; In re Taylor, 9 Paige Ch. 611; 
Fenton vs. Reed, 4 John. 53 ; Vincent’s case, 60 Penn. St. 239; 
Physick’s case, 4 Am. Law Reg. 419; Nathan’s case, 2 Brew. 
149; Goodman vs. Goodman, 28 Law J. 745; Grotgen vs. 
Grotgen, 3 Bradf. 373. ) 

V. In case of conflicting presumptions on the subject of ille- 
gitimacy, that in favor of innocence must prevail. (Senser vs. 


Bower, 1 Penn. Ch. 450.) 
VI. The court erred in adding to defendants’ third instruction 


the words ‘‘and were so reputed,” for, without such addition, the 
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instructions required the jury to find more facts than the law re- 
quires from which a marriage may be inferred. Moreover, by 
adding the additional fact of reputed marriage, defendants were 
deprived of the benefit of the leading facts in evidence, and that 
of repute made the turning point in the case. 

VII. Plaintiff's first instruction should not have been given. 
While in some cases, where the cohabitation was avowedly illicit, 
and nothing appeared to indicate a change, it is held that the pre- 
sumption is that the continued cohabitation is illicit, still this in- 
struction makes such a presumption continue, no matter what the 
evidence is or may be of the character of the subsequent cohabi- 
tation. 

The third instruction is faulty for a like reason, and for the 
further reason that it assumes particular dates, and from those 
dates on excludes entirely from the consideration of the jury all 
evidence of the cohabitation of the parties and of their treatment 
of each other, and of their children. 


VIII. The instructions given by the court are subject to the same 
objections as those given at the request of the plaintiff. They 
also leave the jury to determine what facts, when found, raise a 
presumption of innocence. The second is so framed as to mis- 
lead the jury, and when those and those given at the instance of 
the plaintiff are taken together, it is difficult for a jury to deter- 
mine by what rules they are to be guided. | 


Gage §& Ladd, for Respondents. 


I. It was an undisputed fact in this case, clearly established 
by appellants’? own evidence, that the connection between Cargile 
and Cynthia was illicit in its origin, and so continued from 1854 
to the date of the indictment in 1859-60; that their apparent 
matrimonial cohabitation during all that period was in fact mere- 
tricious, and that there was no visible change in the nature of that 
cohabitation at any time after the indictment. 

If a court is not permitted to give instructions which leave out 
of view any portion of the evidence in the case, it certainly can- 
not be required to give instructions which disregard undisputed, 
conceded facts. 
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The court could not then give an instruction in this case 
which disregarded the above admitted facts. If it be admitted 
that proof of birth of issue, raises a presumption of their legiti- 
macy ; that proof of cohabitation raises a presumption of mar- 
riage, and in short, that all things are presumed to have been 
done rightfully rather than wrongfully; the meaning of 
this is, that the mere fact of birth and nothing more 
is presumptive of legitimacy; the mere fact of cohabita- 
tion or cohabitation and reputation, raises a presumption of mar- 
riage, the mere fact that an act is done raises a presumption that 
it is done rightfully ; it does not mean that birth under circum- 
stances which clearly indicate bastardy is presumptive of legiti- 
macy: it does not mean that cohabitation and reputation, under 
circumstances which clearly indicate or confess an illicit inter- 
course, raise the presumption of lawful marriage, nor that the 
doing of an act which clearly stamps it wrong, authorize a court 
or jury to declare it rightful ; nor can a court, when such facts 
are shown coupled with such circumstances, separate the fact 
from the attendant circumstances and draw from it the presump- 
tion which would arise were there no such circumstances in the 
case. A court must then take the whole case—the main fact with 
all the circumstances—and submit it to the jury. 

II. The second instruction asked by appellants’ instruction de- 
clares that a child born of a cohabitation confessed to be illicit in 
its origin, and continued in the same way for many years, is to be 
presumed legitimate. It undertakes to consider the fact of co- 
habitation and birth, stripped of the attendant circumstances 
* which clearly indicated their character. It is liable to the fur- 
ther objection that it imputes to mere cohabitation a legal result 
which only follows cohabitation and reputation of marriage. 
(Commonwealth vs. Stump, 53 Penn. [St.] 182; Brinkley vs. 
Brinkley, 50 N. Y. 197 ; Blackburn vs. Crawfords, 3 Wall. 175; 
Clayton vs. Wardell, 4 Const. 236; Bishop on Mar. & Div. 
§ 438 ; Letters vs. Cady, 10 Cal. 587; Gaines vs. New Orleans, 
6 Wal. 642; Bicking’s Appeal, 2 Brews. 202.) 

III. The court properly refused appellants’ instruction as asked, 
and gave it after inserting the words ‘‘ and were so reputed ;” 





OCTOLDER TERM, 1876. 





Cargile, et al. v. Wood, et al. 





that is, were reputed to be man and wife. According to the au- 
thorities cited the court was right in inserting these words. The 
jnstruction was wrong, for the reasons already given regard- 
ing the second instruction, and the court did right in refusing it 
as asked, and appellants cannot complain of it as given, as the 
error was in their favor and for their benefit. 

IV. The law of Missouri requires a ceremonial marriage. 
The legislature of Missouri, the only power in the State that can 
make and declare its laws, have so declared. We have on this 
subject a clear legislative construction of our then existing laws 
by which all courts are bound. (Sess. Acts 1865, p. 68.) 


Waaner, Judge, delivered the opinion of the court. 


This was a suit in partition brought by Chas. Cargile and eight 
others against Walter H. Wood and five others of his brothers and 
sisters, for the partition of lands in Jackson county and Kansas 
City. 

The petition alleged that Augustus Cargile died on the 10th 
day of December, 1862, intestate, seized of the property, and 
that the plaintiffs and defendants were his brothers and sisters, 
and descendants of such brothers and sisters, and that they were 
his only heirs at law. 

Afterwards Robert H. Kilgore and several other parties, who 
were the brothers and sisters and descendants of other brothers 
and sisters of Cynthia Kilgore, who, they alleged, was the wife 
of Augustus Cargile, were made defendants, and filed their an- 
swer admitting the death of Augustus Cargile, but they denied 
that he died leaving as his only heirs the original plaintiffs and 
defendants in the suit, and alleged that the said Augustus and 
Cynthia, his wife, died about the same time, leaving as their only . 
heir at law one infant child named Catharine, begotten of the 
bodies of said Augustus and Cynthia during their marriage ; that 
said child died shortly thereafter, and then allege the relationship 
of the defendants and their interests in the property. 

The reply to the answer denied that Augustus Cargile had any 
lawful wife. On the trial before a jury the Court submitted the 
following issue: ‘‘It is admitted by the pleadings that a child 
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was born of the said Augustus and said Cynthia, and the only 
question for the jury to determine in this cause, is the following: 
Were the said Augustus and Cynthia lawfully married to each 
other prior to the birth of said child, Catharine?’ The defend- 
ants objected to the issue as framed, but the court overruled the 
objection, and then held and ruled that the burden of proof de- 
volved upon the defendants, to which ruling they excepted. 

The evidence slows that at, and prior to, 1853, Augustus Car- 
gile and Cynthia Kilgore lived in the State of Georgia ; that the 
Kilgores lived on the lands of Cargile, and that Cynthia taught 
a school at Cargile’s house, he being at that time a widower. 
About the time above stated Cargile and Samuel Kilgore, a 
brother of Cynthia’s, left Georgia and went to Kansas, and in 
1854, Cargile went back to Georgia and got Cynthia and took 
her to Kansas. Shortly after this he again went to Georgia and 
brought the father of Cynthia and other members of the family 
and some other persons, called a colony. Cargile and Cynthia 
and Samuel Kilgore remained for some time in Kansas, where he 
was selling a lot of goods. In 1855, Cargile bought the tract of 
land in Jackson county now in dispute, and removed on it and 
remained there until the year 1861, when he moved to Benton 
county, in Arkansas. Cargile and Cynthia, during all this time 
lived and cohabited together as man and wife. She had charge 
of the household affairs and managed them as a wife usually does, 
They had children in this State, which all died and were buried 
in the family burying ground on the farm, and after they moved 
to Arkansas they had the child Catharine, from whom the defend- 
ants seek to derive their title. Cargile and Cynthia both died in 
1862, and the child died in 1863. The evidence adduced by the 
defendants strongly tends to show that Cargile, after he came to 
this State, treated Cynthia as his wife by holding her out to the 
community as such on all occasions; that he introduced her as 
his wife, requested people to visit her, paid her bills, and applied 
to her in the presence of others such titles as husbands are accus- 
tomed to apply to their wives. Defendants further undertook to 
show, and introduc’d witnesses who testified that an actual mar- 
riage was consummated between the parties some time, perhaps 
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in the fall of 1859, and that the marriage ceremony was performed 
by a Mr. Perry, a preacher of the gospel. 

On the other side, the plaintiffs introduced a strong array of 
testimony in contradiction of the,defendants’ evidence, and which 
tended to prove that Cargile and Cynthia were never married ; 
that on many occasions they both declared they never had been 
married, and that Cargile said he never would marry her. The 
relations on his side, it seems, were opposed to the marriage on 
account of the inequality of standing and rank existing between 
the respective families, and they all depose to the declaration 
made by him, that he had not married Cynthia and would not do 
so. In 1859, both Cargile and Cynthia were indicted in the 
Jackson county circuit court for living in adultery, and they were 
both arrested. As to Cynthia, the proceeding was dismissed, but 
Cargile pleaded guilty and was fined. It was after this that they 
claim that the marriage ceremony was performed. A witness 
states that subsequently thereto he told Cargile that he understood 
they were going to indict him again, and that Cargile answered 
that it would do them no good, as he had the matter fixed up. 
Norecord of the marriage was in existence, and evidence was 
given tending to show that no formal marriage ever took place. 
The minister, who, it was alleged, performed the ceremony, was 
dead. It was further shown that as late as 1861, Cargile desired 
to borrow some money, and proposed giving a deed of trust, to 
secure its payment, on some real estate ; that he executed the in- 
strument by himself, and when the lender informed him that he 
should require it also to be executed by his wife, he answered 
that he had no wife. In the same year he made a conveyance to 
another person by himself, without any wife joining in the execu- 
tion. The servants, who always lived in the family, testified that 
there never was any marriage, and the parties in their private in- 
tercourse always admitted it. A boy, who was a house servant, 
who went to Arkansas with Cargile and Cynthia, deposed that on 
the journey Cynthia threatened to whip him if he ever told any- 
body that Cargile and she were not married. A great deal of 
cumulative testimony, amounting to admissions of the parties 
that they were not married, was given. 
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Such, in brief, is the substance and the main points in the tes- 
timony. The case manifestly shows that the commencement of 
the intercourse and cohabitation between Cargile and Cynthia wag 
illicit and meretricious. Whether there was a subsequent mar- 
riage, and at what time it took place, was for the jury to decide 
upon all the evidence in the case. If the court properly instructed 
them on the law their verdict is conclusive. 

The defendant asked the following instructions : 

1. If the jury believe from the evidence that Augustus Cargile 
and Cynthia Kilgore were at any time prior to the birth of the 
child Catharine, married to each other, then they will so find the 
issue, 

2. The court instructs the jury that it is admitted by the plead- 
ings in this cause, that a child was born of the said Augustus 
and Cynthia, and if you believe that at and for any time prior to 
its birth, they cohabited together as man and wife, then the pre- 
sumption of the law is that the child is legitimate, and it devolves 
upon the plaintiffs to show and prove to the satisfaction of the 
jury that said Augustus and Cynthia were not married. 

8. The jury are instructed that marriage is a civil contract, 
and it is not necessary that the same should be solemnized before 
@ minister of the gospel or an officer of the law, and if you be- 
lieve from the evidence, that at any time prior to the birth of the 
child Catharine, Augustus Cargile and Cynthia Kilgore consented 
and agreed with each other to be husband and wife, and cohab- 
ited together as such husband and wife, then such facts consti- 
tute a lawful marriage, even though they or either of them sup- 
posed or believed that a solemnization before a minister or officer 
of the law was necessary to comply with the forms of the law, 
and no subsequent act or declaration by them, or either of them, 
could in anywise annul such marriage, and although the jury may 
believe from the evidence that Augustus Cargile and Cynthia Kil- 
gore at first became intimate in the State of Georgia, and al- 
though they were not then married to each other when such inti- 
macy occurred, still if you believe from all the evidence in this 
cause, that said Augustus Cargile brought said Cynthia out to 
Missouri on or about 1854 ; that subsequently they cohabited to- 
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gether here as man and wife, and during such cohabitation treated 
each other as man and wife [inserted by the court : ‘‘and were so 
reputed”), had children which.they treated as father and mother, 
and held them to be their children; that they thus lived and co- 
habited together until their death in 1862, and at such death had 
the child Catharine then living and about eight or twelve months 
old, then the law presumes, and you have a right to infer, that 
there had been a lawful marriage between them prior to the birth 
of the said child Catharine. 

4. The court instructs the jury that the proceedings had on the 
indictment, and the plea of guilty read in evidence, and the judg- 
ment thereon, is not in this cause conclusive evidence that the 
said Augustus and Cynthia ‘were not married even at the time 
said proceedings were had. 

Instructions numbered 1 and 4 were then given by the court ; 
number two was refused, and number 3 was given after the in- 
sertion of the words, ‘‘and were so reputed,’ after the words 
‘treated each other as man and wife,’’ and before the words ‘‘had 
children,” had been inserted by the court ; to which ruling of the 
court in refusing No. 2, and inserting said words in No. 3, de- 
fendants at the time excepted. 

The following instructions were given at the request of plain- 
tiffs : 
1. If the jury believe from the evidence that the said Augus- 
tus Cargile and Cynthia Kilgore, at any time before the birth of 
the child Catharine, lived and cohabited together in a state of 
adultery, then if they lived together afterwards, the law presumes 
that they so continued to live together in adultery, and it de- 
volves upon said parties to prove to the satisfaction of the jury, 
that they were lawfully married before the birth of said child, and 
unless they have so proved, the jury must find their verdict that 
they were not married. 

2. Although the jury may believe that the said Augustus Car- 
gile lived and cohabited with said Cynthia Kilgore, and had chil- 
dren by her, and treated her with kindness and affection, and 
spoke of her in terms of endearment, and even introduced her as 
his wife, yet the jury are instructed that all this is not conclusive 
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evidence that there was any marriage in fact between them, and 
if the jury believe from the evidence that they were not lawfully 
married, they must so find their verdict. 

8. The jury are instructed that, although the jury may find 
from the evidence that said Augustus Cargile and Cynthia Kil- 
gore cohabited together as man and wife, and had a child or 
children as the fruit of such intercourse, and treated such child or 
children as parents usually treat their legitimate children, and 
treated each other as husband and wife, and introduced each other 
to other persons as husband and wife, still if the jury further find 
that such cohabitation commenced and was continued, and such 
treatment of each other by said Augustus and Cynthia was had 
up to about the year,1859 or 1860, without any marriage between 
them, and that after the years 1859 and 1860, said cohabitation 
and treatment between the parties was continued in the same 
manner as before, until the death of said Augustus and Cynthia 
in the year 1862, then the presumption of a marriage between 
said Augustus and Cynthia, arising from their cohabitation and 
treatment of each other, is destroyed, and a contrary presumption 
arises that such continued cohabitation and treatment of each 
other was without the sanction of marriage, and if the jury so 
find that said Cargile and Cynthia lived together as husband and 
wife till the year 1859 or 1860, without being married to each 
other, they will find this issue in the negative, unless they find 
from other evidence than that of the cohabitation of the parties, 
and their treatment of each other and of their children, that the 
said Augustus and Cynthia were actually married to each other. 

To the giving of the above instructions and each of them, de- 
fendants objected, and to the ruling of the court in giving the 
same, excepted at the time. 

The following instructions were given by the court on its own 
motion : 

1. The court instructs the jury that it is admitted by the plead- 
ings that the child Catharine was born of said Augustus and 
Cynthia, and if you believe from the evidence that prior to the 
birth of said child the said Augustus and Cynthia cohabited to- 
gether as man and wife, then the presumption of the law is that 
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said child was born of said Augustus and Cynthia in lawful wed- 
lock, and it devolves upon the plaintiffs to rebut the presump- 
tion of marriage so arising; and if you further believe from all 
the evidence that the said Augustus and Cynthia were not mar- 
ried to each other, or that prior to said cohabitation as man and 
wife they lived together in illicit intercourse, then the presump- 
tion of marriage between them so arising from the birth of said 
child and the cohabitation of said Augustus and said Cynthia is 
destroyed. 

2. The court further instructs the jury that another question 
for your determination is, whether from all the evidence there was 
or was not a ceremonial marriage between said parties, Augustus 
Cargile and Cynthia Kilgore, and if from the evidence you find 
there was a ceremonial marriage between them, performed by a 
minister of the gospel, then you need inquire no further, but find 
such issue in the affirmative. 

But should you find from the evidence that there was no such 
ceremonial marriage between said parties, then it will be your 
duty to determine whether the evidence taken together satisfies 
you of such facts as will raise a presumption of marriage between 
them, and you are instructed that marriage is a civil contract, 
and in order to constitute a lawful marriage it is not necessary 
that the ceremony of marriage shall have been performed by a 
minister of the gospel or an officer authorized by law to perform 
such ceremony. 

It is in evidence before you that said parties lived and co- 
habited together.’ If from the evidence you believe that at the 
commencement their intercourse was illicit, then the law pre- 
sumes such illicit intercourse continued, and there must be evi- 
dence to show that its character was subsequently changed. If 
you are satisfied from the evidence that the parties afterwards 
recognized new relations; if they removed from the State of 
Georgia to Missouri and there cohabited together and held them- 
selves out to the world and their associates as man and wife, and 
treated each other as such, and were so reputed, that they had 
children which they recognized and treated as their own, that they 
thus continued their cohabitation on a different footing from what 
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it had formerly been, then the presumption of the continuance of 
such illicit intercourse is destroyed, and such facts are evidence 
from which you have a right to presume a lawful marriage be- 
tween said parties, though there was uo formal solemnization of 
marriage between them. 

If, however, you shall believe from the evidence that at the 
commencement, the intercourse between said parties was not illicit, 
then the presumption is in favor of their innocence, and go 
continued until the contrary is shown ; and if you shall find from 
the evidence that the said parties from the commencement 
of their intercourse cohabited together and held themselves 
out to the world and their associates as man and wife, and 
treated each other as such, and were so reputed, and had 
children which they treated and acknowledged as their own, and 
that they thus continued their cohabitation until their death, then 
the presumption of law is that said parties were lawfully mar- 
ried, and you should so find, even though there was no formal 
solemnization of marriage between them. 

But should you find from the evidence that said parties during 
the time that they cohabited together did not thus hold themselves 
out as man and wife, and were not so reputed, but, on the con- 
trary, that their intercourse during all said period was illicit and 
was so regarded by themselves, then your finding of said issue 
should be in the negative. 

3. The court instructs the jury that the two deeds read in evi- 
dence, executed by said Augustus Cargile alone, are withdrawn as 
evidence from the jury, and will not be regarded or taken into 
consideration in making the verdict. 

To the giving of which instructions numbers one and two de- 
fendants objected, and to the giving of same excepted at the time. 

Where parties have cohabited together and held themselves out 
as man and wife, and there are circumstances from which a pres- 
ent contract may be inferred, the law, out of charity and in fa- 
vor of innocence and good morals, will presume matrimony. The 
law in general presumes against vice and immorality, and on this 
ground holds acknowledgment, cohabitation and reputation pre- 
sumptive evidence of marriage. Mere cohabitation is not usually 
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considered sufficient. Bishop lays down the doctrine that ‘‘ co- 
habitation and the reputation of being husband and wife are 
usually considered together in questions concerning the proof of 
marriage, the one being in a certain sense the shadow of the 
other. Some of the authorities favor the idea that reputation of 
itself may be received as sufficient proof prima facie, but it must 
be uniform and general ; and if there is a conflict in the repute, 
it will not establish the marriage. On the other hand, its suffi- 
ciency in any case has been denied, unless there be accompany- 
ing proof of cohabitation.” (1 Bish. Mar. and Div. 5th ed. § 
438.) Cohabitation and reputation are at best only presumptive 
proofs, and when one of these foundations is withdrawn, what 
remains is too weak to build a presumption on. There is good 
sense in the Scotch law, by which cohabitation alone is considered 
insufficient, and which requires in addition habit and repute, be- 
cause it is said the parties may eat, live and sleep together as 
mistress ind keeper without any intention of entering into mar- 
riage. Cohabitation is simply the first step, and when that is 
accompanied by an acknowledgment of the matrimonial relations, 
and treating each other as a man and wife, and holding one an- 
other out to the world as such, there may reasonably be a pre- 
sumption founded upon all these facts that the intercourse is law- 
ful instead of meretricious. These things all go to form the cir- 
cumstances upon which reputation is grounded. Reputation con- 
sists of the belief and the speech of the people who have an 
opportunity to know the parties, and have heard of and observed 
their manner of living. But cohabitation may be notoriously 
illicit, and known to be so in the neighborhood in which the par- 
ties reside. In such a case the law would surely not presume 
that it furnished any presumption or evidence of marriage. The 
reputation of the parties and their mode of life, founded on facts, 
would repel it, and a presumption in their favor would assert 
what was well known to be a falsehood. Therefore, cohabitation 
and reputation must both exist before the presumption can be 
raised. If parties cohabit together as man and wife, treat each 
other as such, and acknowledge the existence of that relation, 
383—vOL. LXIII. 
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and thereby acquire the reputation of being married among the 
people, the fact of marriage may well be presumed. But if the 
facts show the contrary and the reputation is that they are not 
married, no such presumption can be indulged. 

The court therefore declared the law correctly, when it required 
reputation as well as cohabitation. 

When a particular status exists, the law will presume its con- 
tinuance, and when it is asserted that it has been changed, some 
evidence of that fact must be produced. When the connection ig 
illicit in its origin, the presumption is that it is likely to continue 
so, and if it is alleged that it was subsequently changed, it must 
be shown at what time it became lawful. (Clayton vs. Wardell, 
4 Comst. 230.) ‘* When the connection was at first notoriously 
illicit,” said Lord Eldon in Cunningham vs. Cunningham (2 Dow 
P. C. 482), ‘and a change in the character of the connection 
must be operated, and the means employed for that purpose are 
such as to leave half the world in doubt as to the relations, one- 
half thinking one way, and the other half the other, at what time, 
in what circle, could it be said that there was such a habit and 
repute as raised the presumption that the parties had mutually 
consented to be husband and wife? He could not admit that mere 
cohabitation as man and woman was a cohabitation as husband 
and wife.” 

If the connection between the parties to this case was at first 
meretricious, it was to be shown by evidence at what time the new 
relation commenced, if ever, and we think the law was fairly 
stated by the instruction of the court. 

The above discussion comprehends all the essential issues raised 
by the instructions. We have been unable to discover in them 
any material error. At all events, they were sufficiently favorable 
to the defendants. 

The objection raised to the issue presented by the court to the 
jury is surely not maintainable. The issue will permit of no such 
construction as the counsel ascribe to it. It did not restrict the 
marriage to any particular time. The question it presented was 
whether the parties were at any time ever married prior to the 
birth of the child Catharine, and that was the question in the 





OCTOBER TERM, 1876. 





Collins v. Rogers. 





case. Nor do we perceive any error in the ruling of the court 
devolving the burden of proof upon the defendants. Their answer 
was in the nature of a petition, expressly alleging a marriage be- 
tween Cargile and Cynthia, which was denied by the plaintiffs. 
This formed an issue, then, in which the affirmance or onus was 
placed upon the defendants. No error whatever has been found 
in the record, and the judgment should be affirmed. 

Judges Napton and Sherwood concur. Judge Hough not sit- 


ting. 





Cuas. T. Cottins, Appellant, vs. Joun N. Rogers, Respon- 

dent. 

1. Ejectment— Equitable defense—Misdescription.—In ejectment, an equitable 
defense may be set up by proof, showing, that in a conveyance by plaintiff to 
defendant the former intended to transfer the property in dispute, but by 
mistake, the wrong section was designated. 

2. Equitable estoppel —Where one stands silently by for years while the occu- 
pant is making valuable and lasting improvements on property, he will be 
estopped from afterwards enforcing a claim. 


Appeal from Henry Circuit Court. 
La Due & Fyke, for Appellant. 


Pickerill §& Blackford, for Respondent, cited: Garnhart vs. 
Finney, 40 Mo. 449 ; Chouteau vs. Goddin, 39 Mo. 229; Skin- 
ner vs. Stouse, 4 Mo. 93; Rice vs. Bunce, 49 Mo. 231; Hunt- 
sucker vs. Clark, 12 Mo. 333 ; Highley vs. Barron, 49 Mo. 108 ; 
Tibeau vs. Tibeau, 19 Mo. 78; Hayden vs. Stewart, 27 Mo. 
286. 


SHERWOOD, Judge, delivered the opinion of the court. 


Ejectment for four acres of land in a square form in the north- 
east corner of the southeast quarter of section 10, T. 41, R. 26. 
Answer a general denial, and also an equitable defense to 
the effect that plaintiff had, on the 6th day of June, 1862, sold 
the four acres in question to his brother, James H. Collins (through 
whom defendant claims title), at the same time that he, plaintiff, 
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sold and conveyed to his said brother, the residue of the north- 
east quarter of the southeast quarter of section 10, T. 41, R. 26, 
but that, by mistake, the four acre piece was not included in the 
conveyance, although intended so to be. The plaintiff denied 
these allegations, but the court, on final hearing, found there was 
such a mistake as in the answer alleged, and decreed accordingly 
for the defendant. 

The title of the plaintiff originated in a deed made to himself 
and brother, February 2d, 1858, by Olney and wife, which con- 
veyed the following described land: the southwest quarter of 
section 11 ; also, four acres in a square in the northeast corner of 
the southeast quarter of section 10, all in T. 41, R. 26; and this 
deed was the only evidence of title offered by plaintiff. 

The defendant on his part offered in evidence a deed, made June 
6th, 1862, by plaintiff to his said brother, which fully described 
the land in suit, except that it located it in the wrong section ; 
thus, this deed described the land as four acres in a square in the 
northeast corner of the southeast quarter of section number 11, 
T. 41, R. 26. 

And the deed from plaintiffs brother, James H. Collins, to J. 
N. Barlow, made in January, 1865, described the premises sued 
for correctly, as does also the deed made in February, 1866, by 
Barlow, to defendant. 

We think the proof ample to show that a mistake was made in 
the conveyance executed by plaintiff to his brother, James H. 
Collins. In addition to that, plaintiff acted as the agent of his 
brother in effecting the trade with Barlow, sent the deed on to 
Illinois to his brother to have it executed, and represented that 
his brother had the title, and afterwards delivered the deed ob- 
tained from his brother, and received the money for the land. 
Moreover, plaintiff stood silently by for years, while defendant, 
in good faith, has made valuable and lasting improvements on 
the disputed premises. 

Taking into consideration all the foregoing circumstances, we 
feel no hesitancy in affirming the judgment’ of the trial court. 
The other judges concur, except Judge Wagner, who is absent. 
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GrissaM A. Baker, ef al., Appellants, vs. ANTHony HENRY, e¢ 
al., Respondents. 


1. Court—Paper, filing of — What constitutes.—In legal contemplation the pres- 
entation and delivery of a paper to the court or officer and its receipt by the 
clerk and lodgment in his office, constitutes the filing, aluhough the clerk’s in- 
dorsement is the highest legal evidence of that fact. 

2. Court—Paper, filing of—Proof as to, what sufficient—Where it appeared 
that a report of sale by an administrator, although not with other pro- 
bate papers, was found among the papers of a deceased clerk, that the 
court house had been destroyed, and that the records, files, etc., had been moved 
from thence and shifted from place to place, the proof was on appeal held 
sufficient to justify the trial court in finding that the instrument had been filed in 
court, and that the facts contained in the report were as therein recited. 

3. Administrator—Probate court—Orders of—Conflict with report of sale— 
Case stated—Where by an order of the probate court an administra- 
tor was directed to sell land on twelve months’ time, the deed not 
to be made but on complete payment of the purchase money, a re 
port of sale by the administrator which recited that the sale was made Feb. 
8th, 1860, was held not in conflict with the further order of court made at the 
May term, 1860, whereby the administrator was permitted to make to the then 
next term of court a report of the sale theretofore ordered. In such case the 
purpose of delaying the report was taken to be to enable the administrator to 
embrace in it not merely a statement of the sale, but of the payments of pur- 
chase money made in pursuance thereof. 


Appeal from Bates Circuit Court. 


4. F. Holcomb §& Wm. Page, for Appellants, cited: Strouse 
vs. Drennan, 41 Mo. 281; Allen vs. Moss, 27 Mo. 364; Haley 
vs. Bagley, 37 Mo. 363; Wannall vs. Kem, 51 Mo. 150; 
41 Mo. 290; 48 Mo. 150; Garner vs. Tucker, 61 Mo. 427; 
Comm’rs, &c., of Talladega vs. Thompson, 15 Ala. 139. 


Henry Flanagan, for Respondents, cited: Durfee vs. Moran, 
57 Mo. 374; Broom’s Leg. Max. 942; Bank of U. S. vs. Dan- 
dridge, 12 Wheat. 64; Jones vs. Manley, 58 Mo. 559; Wells’ 
heirs vs. Fleming’s heirs 29 Mo. 152; Bettison vs. Budd, 21 
Ark. 578 ; State vs. Gowen, 7 Eng. [Ark.] 62. 


SHERwoop, Judge, delivered the opinion of the court. 


Ejectment for the northwest quarter of the southeast quarter of 
section 34, T. 41, R. 32. 
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The answer asserted the validity of the title relied on for the 
defense, and claimed that Russell B. Fisher had bought the land 
sued for, at administration sale, duly made in conformity to the 
forms of law, etc., etc., and had received a deed therefor, paid 
the purchase money, which was applied to the payment of the 
debts of the estate—that of John E. Baker, deceased—and that 
subsequently defendant had bought the land of the heirs of 
Fisher and entered into possession, etc., and equitable relief was 
asked. 

Plaintiffs were admitted to be the heirs-at-law of John E. 
Baker, deceased, and the only matter necessary to be solved 
is the sufficiency of the administration proceedings before re- 
ferred to. 

The deed of the administratrix, Mary A. Baker, to Russell B. 
Fisher bears date February 8, 1861, and is acknowledged on the 
day following. It recites in usual terms the order of sale of the 
land in suit, made at the May term, 1859, the sale thereof on 
the 6th day of February, 1860, the making of the report at the 
next May term, its approval thereat, and the payment by Fisher, 
the grantee, of the purchase money for the land, $80. 

The plaintiffs contended, as they do here, that the administra- 
trix had never made report of the sale, and that the same in con- 
sequence was never approved, and they, on this ground, attacked 
her deed to Fisher, and attempted to overthrow the prima facie 
case made by the deed (Wagn. Stat., 98, § 37) by the introduc- 
tion of the probate records, pertaining to the estate of the de- 
cedent, Baker, which show that at the February term, 1859, 
the administratrix presented her petition for the sale of real es- 
tate ; that at the May term, 1859, the law having met with com- 
pliance, a sale of the land in controversy was ordered on twelve 
months’ time, the deed not to be executed but on complete pay- 
ment of the purchase money ; that the record is silent on the sub- 
ject until the November term of that year (1859) when the sale 
directed at the May term is renewed; that the record is again si- 
lent till the May term, 1860, when the administratrix is ‘‘ per- 
mitted to make report of the sale of the real estate heretofore or- 
dered to be sold to the next term of this court.” 
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A similar silence, as before observed, then ensued, until the 
February term, 1861, when ‘‘ comes the said administratrix, and 
on her motion it is ordered by the court that she be permitted to 
make report of sale of certain real estate, ordered to be sold by 
this court at the May term thereof, 1859.” 

The defendants, however, on their part, introduced and read in 
evidence an additional entry from the probate record, showing 
that, at the May term, 1861, the administratrix made her first 
annual settlement, wherein, among other things, she charges her- 
self ‘‘to amount sale of land $80.00.” They also, over the ob- 
jections of plaintiffs, read in evidence a report of the sale of the 
land in question, reciting a sale thereof at the'time mentioned in 
the deed to the grantee, and for the price named therein, and that 
his note with security had been given payable in twelve months 
for the purchase money as required by the order of sale. This 
report contains the other customary recitals, and is sworn to in 
his statutory manner by the administratrix on the 8th day of 
May, 1860. The objections to this report were various ; that it 
was not marked ‘ filed ;” that it gave no evidence of having ever 
been presented to or passed on by the court; was not found 
among the papers of the estate, nor in the probate office, and 
that it contradicted the records of the probate court. 

We do not regard any of these objections as well founded, and 
for these reasons ; The mere indorsement by the clerk on the paper 
is not the sole constituent element of filing that paper ; for in legal 
contemplation the presentation and delivery of the paper to the 
court or officer is the filing, which dates from its receipt by the 
clerk and lodgment in his office, although the clerk’s indorsement 
is the highest legal evidence of the filing; and that indorsement 
being merely ministerial, is amenable at common law. This 
was so ruled in the State vs. Gowen (7 Eng. Ark. 62), where fol- 
lowing the English precedents it was held that, though the stat- 
ute of amendments of that State was not applicable to criminal 
procedure, yet that the omission of the clerk to indorse on indict- 
ment ‘‘ filed,” being a mere clerical omission, could be amended 
and supplied on proof that the indictment constituted a part of 
the files of the court, delivered together with other indictments to 
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the clerk at the preceding term for the purpose of being filed. It 
is true, the report here was not found among the other papers 
of the probate office, but then it was found among the papers of 
Stearns, deceased, former county and ez-officio probate clerk, 
and it was shown also, that during the war the court house wag 
destroyed, and the records, files, etc., moved from place to place, 

Under these circumstances we cannot regard the action of the 
trial court in receiving the report as evidence of the facts therein 
recited as incorrect, and the report being received, gives full sup- 
port to the recitals of the deed. Nor do we regard the report as 
contradicting the records of the probate court. For although the 
administratrix obtained leave at the May term, 1860, to make re- 
port of the sale at the next term, this statement is not at all in- 
consistent with the idea of the report having been at the same 
time delivered to the clerk for the purpose of receiving the proper 
indorsement, because it must be remembered in this connection, 
that the administratrix was expressly forbidden to make a deed 
to the purchaser until there was complete payment of the pur- 
chase money. But the purchase money, according to the terms 
of the order, was not due till twelve months after the sale, and if 
the sale, as both deed and report unite in reciting, took place 
February 6, 1860, then the money was not due until a corres- 
ponding period in the ensuing year. It was this consideration, 
no doubt, which induced the administratrix to ask for, and the 
court to grant further time in which to make report, not of the 
mere sale, since the order recognizes the fact that the sale had al- 
ready occurred, but in regard to the payment of the purchase 
money ; for there could be no final action taken on the report un- 
til it should be ascertained whether or no the money would be 
paid. That this was the actuating motive which governed these 
entries, is further borne out by that of the February term, 1861. 
When the purchase money had fallen due and been paid, and the 
matter then being in a fit shape for definitive action, the admin- 
istratrix is then, for the first time, permitted to make report of 
the full compliance, both on her part and on that of the purchaser, 
with the order of sale of May, 1859. This view of the true 
meaning of these entries finds further recognition in that of May, 
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1861, which, reciting the first annual settlement, shows the ad- 
ministratrix charged with the precise amount mentioned in the 
deed, and that this arose from the ‘sale of the land,” 

Viewing the matter in this light, there is no material inconsis- 
tency between the records and the report. And the fact that the 
sale must needs have met with the approval of the court is shown 
by the entry last referred to. The statute nowhere requires an 
affirmative approval of the sale, and disapproval is ordinarily 
evinced by ordering a new sale. (Wagn. Stat., 98, § 34.) 

In Jones vs. Manley (58 Mo. 559) the only data, whereon to 
base the inference that the sale had been approved, were, that 
the court, on the application of the administrator ordered that 
an error in the description of one ‘‘forty”’ of the land sold be cor- 
rected, and that on the same day the deed then in question was made 
and acknowledzed in open court before the probate judge himself, 
who was ex officio clerk, and held sufficient to show an approval of 
the sale. 

A similar ruling in Grayson vs. Weddle occurred at the present 
term. 

Finding no error in the record we shall affirm the judgment— 
which went in favor of the defendants. 

Judge Wagner absent ; the other judges concur. 





State oF Missouri, Appellant, vs. C. M. Poston, Respondent. 


1. Practice, eriminal-Sci. fa.— Bond not to leave court-Demurrer-Discharge of 
accused Action of court, error, when.-Iu Sci. Fa. against the sureties on a recog- 
nizance conditioned for the appearance of the party indicted at the next term 
of court, and also that he should not depart from the court without leave, the 
sureties demurred to the Sci. Fa.,and the court holding that the pleading went 
to the indictment also, and that it was well taken thereto, discharged the ac- 
cused. Held, that supposing the demurrer to reach the indictment, and that 
the latter was fatally defective, yet as part of the condition of the bond was 
that defendant should not leave the court without leave, he would still be held 
on that clause, and the action of the court in discharging the accused was 
held to be error, 
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2. Recognizance—Statutory--Common law.—There is no substantial difference 
between a common law and a statutory recognizance. 

8. Indictment—Demurrer to, should be specific.—A demurrer to an indictment 
should distinctly specify the grounds relied upon. 


Appeal from McDonald Circuit Court. 


Hockaday, it?y Gen’l, for Appellant, cited: State vs, 
Randolph, 22 Mo. 474; State vs. Potts, 60 Mo. 369. 


Respondent not represented. 


SHerwoop, Judge, delivered the opinion of the court. 


Poston was indicted for a felonious assault, and, together with 
the other defendants, entered into a recognizance in usual form 
conditioned for the appearance of the party indicted, at the next 
term of the court, and that he would not depart such court with- 
out leave. 

Poston defaulted, and in consequence a forfeiture was taken 
against him and his sureties, and sez. fa. issued. One of the 


sureties demurred to the writ, and the court, on the ground that 
the demurrer went to the indictment as well as the scz. fa., en- 
tered an order discharging the party indicted, and from such or- 
der the State has appealed. 

Conceding the correctness of the idea that the demurrer is to 
be regarded as directed against what appears either of record or 
on file in the cause, this concession, sustained as it is by this 
court in former adjudications, (State vs. Randolph, 22 Mo. 474; 
State vs. Potts, 60 Mo. 368) will by no means give countenance 
to the ruling complained of. The indictment was in all proha- 
bility fatally defective, but this makes no difference, as the condi- 
tion of the recognizance was such that it not only required the ap- 
pearance of the accused to answer the indictment, but also not 
to depart the court without leave. Thus in Champlain vs. The 
People (2 Comst. 81,) it was held no defense that no indict- 
ment was found, where the recognizance was conditioned to ap- 
pear and answer an indictment to be found and not to depart, 
and this on the ground that the indicted party was not entitled to 
his discharge as a matter of course. So also in the People vs. 
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Stager, (10 Wend., 431,) it was held that the clause ‘‘ that he 
shall not depart until discharged” is unnecessary in respect to 
the charge, which is the basis of the recognizance ; that its use is 
to detain the party on other charges that may be preferred against 
him. A similar view of the ends to be accomplished by such a 
clause in a recognizance is taken in the earlier books. (Hawk. 
Pl. Cr., ch. 15, § 84.) 

And there is no substantial difference between a recognizance 
at common law and the one provided for by our statute. 

It is of frequent occurrence in practice that a nolle prosequit 
is entered as to a pending indictment, with the view of having an- 
other found, and it was no-doubt to meet this and similar exigen- 
cies that the clause above mentioned was inserted. 

But should we treat the demurrer filed as directed to the in- 
dictment alone, still the action of the lower court is erroneous, as 
the grounds relied on are not distinctly specified. (Wagn. Stat., 
1090, § 24; State vs. Van Houten, 37 Mo. 357; State vs. Webb, 
Id. 366 ; State vs. Berry, 62 Mo. 595.) 

Judgment reversed and cause remanded ; all the judges con- 
cur. 





Louisa F. Grayson, ef al., Plaintiffs in Error, vs. Jozn WEDDLE, 
et al., Defendants in Error. 


1, Joint Administrator— Failure to act—Presumption as to cause of.—Where one 
of two administrators originally appointed, never, so far as shown, takes any 
part in proceedings in probate, and the record is silent as to the reason, the 
court will presume that some cause, sufficient in law, prevented his co-opera- 
tion. 

2. County court— Foreclosure of mortgages by—Powers as to—Effect of —Hject- 
ment.—County courts have no jurisdiction to foreclose mortgages, except 
such special powers as are entrusted to them by section 6, art. VI, of the Ade 
ministration Law (Wagn. Stat., 94), though that section will not prevent the 
mortgagee from presenting his claim, waiving the mortgage and asking for a 
sale; but in such ease only the equity of redemption can be sold. And the 
heirs of the mortgagor cannot maintain ejectment. 
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8. Administrator— Petition of, for sale of land—Loss of—Contents—Proof ag 
to by parol.—Upon proof of the loss of an administrator’s petition for the 
sale of land, filed in the probate court, its contents may be proved by parol, 
Sections 14 and 15, of the act touching public records (Wagn, Stat., 1137), were 
not intended to do away with such testimony. 

4, Administration.—Petition for sale of land-Exhibition of list of debts and effects of 
estate— Notice to produce- Waiver of.—A creditor desiring the sale, under order 
of a probate court, of real estate of decedent, is not obliged himself to ex. 
hibit a list of debts and inventory of effects of the estate. On notice from him 
of such desire, that duty devolves on the administrator. 

And where the latter is personally present when the creditor presents a petition 
asking for such sale, and joins therein or presents a separate one for the same 
object, he thereby waives notice, 

5. Administration—Sale of land by reason of insufficiency or of personaliy— 
Notice of sale—Failure to appeal afterward—Effect of.—Whiere it appears 
that the probate court finds personal property insufficient to pay the debts of 
the deceased, and so orders the sale of real estate, and the parties in interest 
are notified of the application for the sale of the land, and take no appeal, the 
finding of the court is as to them conclusive. 

6. Administration—Order of sale—Allowance of mortgage note—Omission of 
by inadvertence—Effect on title of purchaser at sale-—Where by inadvertence 
the debt shown by a mortgage note was not allowed at the date of an order 


made by the probate court, forthe sale of the mortgaged property, but the 
same was afterwards, and before the sale, allowed, the court held that although 
the debts referred to in the statute (Wagn. Stat. 95, 3 22), authorizing sale of 
land on petition, ete., may have been allowed demands, the omission was at 
best a mere irregularity which would not affect the title of a purchaser at the 


sale. 
. Probate court—Petition for sale of land—Jurisdiction of court, how ac. 


quired.—By the presentation to the court of probate of a petition for sale of 
lands of decedent, the court acquires jurisdiction of the subject matter, whether 
the application be accompanied by the exhibits and accounts required or 
not, 

8. Administration—Sale of land—Approval of by court—What action tanta 
mount to.—On a petition of an administrator, the probate court ordered the 
sale of certain lands to pay the debts of the deceased. Afterwards an entry 
appeared on its records that the report of sale was “‘ received and ordered to 
be spread upon the records.” Repeated annual settlements and a final settle. 
ment were subsequently had with the administrator, in which the proceeds 
of the sale were accounted for, and a deed of the land was made to the re- 
presentatives of the purchaser, and all were submitted to and approved by the 
court. And no re-sale was ordered. Held, that the action of the court must 
be considered as an approval of the sale, although no formal entry of such ap- 
proval appeared, 

9. Administrator—Purchase of land by atiorney of and connected with—Not in- 
vestigated in ejectment,--The attorney of an administrator who gives fair value 
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and buys in good faith, may purchase at sale of land of the deceased. And 
the facts, if any, which might induce a court of equity to set aside such a sale, 
would not be investigated in an action of ejectment. 

10. Administration——Deed, correction of by administrator de bonis non— Eject- 
ment-——Reform of deed-—_Amendment to answer, ete.—No authority under the 
statute (Wagn. Stat. 98, 3 36), is given to the probate court to appoint an ad- 
ministrator de bonis non for the sole purpose of correcting a mistake in a deed 
of the original administrator, but acourt of equity willreform such deed on ap- 
propriate issues framed for that purpose; and where in ejectment defendant 
shows such mistake «nd correction, the Supreme Court will, on appeal, remand 
the case, and defendant may then amend his answer so as to authorize the 
court to make the proper correction. 


Error to De Kalb Circuit Court. 


Samuel T. Loring, for Plaintiffs in Error. 


I. The application for the sale of said decedent’s lands must 
be by petition, setting forth whatever under the statutes is re- 
quired to give the court jurisdiction of the particular case and 
subject matter thereof, which should be so set forth as to be good 


on demurrer. 

The application must show a true account of amounts 
due to and by the estate, a correct description of the 
real estate, and of the character and value of the personalty. It 
should appear therein that the land belonged to the deceased at 
his death ; that petitioners are administrators or executors, or 
creditors ; or persons having a direct, pecuniary interest. Jurisdic- 
tion in these cases will not be presumed. (Ror. Jud. Sales, p. 
100, § 260.) As to the petition and its contents, see Wagn. 
Stat. 94. § 10; p. 96, §§ 22, 23; Schell vs. Leland, 45 Mo. 
294; Adams vs. Larrimore,51 Mo. 131; Grignon, Lessee, vs. 
Astor, 2 How. [U. S.] 338; Cooper vs. Sunderland, 4 Iowa, 
114; Griffith vs. Frazier, 8 Cr., 23; Florrentine vs. Barton, 
2 Wal. [U. 8.] 215. 

Neither Ensworth’s testimony nor that of Rose showed that 
the contents of either petition were sufficient to give the court 
jurisdiction over the land. Hence, the action of the court was 
coram non judice and null and void. 
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II. The record does not show that at the date of the petition 
either Vories, Woodson, or Ensworth were creditors of James 
Morgan’s estate. 

III. The record fails to show that a petition for the sale of the 
land was filed in court, by the administrator. If it was, the re- 
cord shows that it was not acted on. 

IV. The order of sale of November 7th, 1864, refers to an 
order, made at the October term, for publication of notice of the 
application for order of sale, and to the publication thereof. But 
the record shows no such order at the October term, and there is 
no proof of notice outside of the order of November. Hence, 
plaintiffs were never properly brought into court, and the order of 
sale was null tnd void. (Wagn. Stat. 96, §§ 26, 27; Pattee 
vs. Mowry, 59 Mo. 164.) 

V. Prudence Morgan was appointed administratrix. There is 
no evidence that she was not during all the time acting as such, 
Hence, the court had no authority to order Banter alone to sell. 
(Gregory vs. McPherson, 13 Cal. 562 ; Wortman vs. Skinner, 1 
Beasl. 538. ) 

VI. The report and record show that the sale was made in obe- 
dience to an order of said court, made at its February term, 1865. 
But the record shows that the court made no order at that term. 
For that reason the sale was null and void. 

VII. The record shows that at the May term, 1865, said pro- 
bate court did not approve said sale by the administrator. The 
court used the following language: “Said report is received by 
the court and ordered to be spread upon the record.” Such lan- 
guage was insufficient to show an approval. 

VIII. Moore was the hired attorney of the estate of James 
Morgan, deceased, sworn to protect its interests. He pretended 
to purchase the lands in controversy for $3,600, ($1,200 down, 
$1,200 in six, and the balance in twelve months from sale,) from 
the administrator at private sale, and immediately sells it for 
over $6,000, receiving nearly $4,000 in cash, and the balance 
upon the same terms that he bought it. This transaction was 
not only fraudulent in law, but was fraudulent per se. Moore is 
in no condition to invoke the interposition of a court of consci- 
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ence. (Hall vs. Vorhies, 45 Mo. 559; Thornton vs. Irwin, 48 
Mo. 163; Grumley vs. Webb, 44 Mo. 445.) The defendants 
have no higher rights than Moore had, The record of the probate 
court imparted notice to both of these defendants, of the fraud- 
ulent and infamous transactions between Moore and the adminis- 
trator. 

IX. The court erred in appointing Brown administrator de 
bonis non, without notice to the parties interested, and more 
than five years after Banter’s final settlement; and certainly it 
erred in ordering him, Brown, then to execute a deed to Moore’s 


heirs. 


H. K. White, with J. D. Strong, for Defendants in Error. 


I. The evidence shows that defendants, in possession through 
mesne conveyances, claim under Wm. Moore, purchaser at an 
administrator’s sale of lands belonging to plaintiff’s ancestor, 
James Morgan. This sale was made to satisfy a mortgage, made 
by said Morgan, in his life time, to secure Silas Wood- 
son, H. M. and A. H. Vories, and Ensworth, a debt due 
them, and to pay off other debts against his estate. Defend- 
ants therefore are in equity assignees of said mortgage and in 
possession, and the plaintiffs, who are heirs to the mortgagor, 
cannot maintain ejectment. They must resort to a bill to redeem: 
(Honaker vs. Shough, 55 Mo. 472; Jones vs. Mack, 53 Mo. 
147 ; Jackson vs. Magruder, 51 Mo. 55.) 

II. Secondary evidence of Ensworth and Rose as to the con- 
tents of the petitions of the mortgage creditors and of Banter, 
the administrator, for sale of the lands to satisfy the mortgage 
debt and other debts, was proper. The act of 1870-72 (Wagn. 
Stat. p. 1137), is cumulative and not exclusive. (McLean vs. 
Winchester, 17 Mo. 49.) 

IIf. Plaintiffs contend that the county court had no jurisdic- 
tion to order sale of lands to pay the debts, because, as he alleges, 
the evidence fails to show that the petition described the lands in 
dispute, and did not identify them with the lands in controversy. 
The record shows that the petitions were filed. The testimony of 
the probate judge shows that the petitions were lost; that they 
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were in due form, and contained a statement of all the facts ne. 
cessary, and were accompanied by proper inventory and statements 
of account, is shown beyond cavil by the uncontradicted testi- 
mony of Ensworth and G. W. Rose; and they also show that 
they prayed for sale of the lands in dispute. They clearly iden- 
tify the lands in dispute as those described in said petitions. (See 
Tutt vs. Boyer, 51 Mo. 425.) 

IV. The finding of the probate court, when making its order 
November 7th, 1864, for sale of realty, that the personalty was 
insufficient to pay the debts of the deceased, is not reviewable in 
this proceeding. The heirs should have appealed from the order 
of sale, and cannot now attack it in this collateral proceeding. 
(Wolf vs. Robinson, 20 Mo. 459.) 

V. The order of sale is based upon the petitions of both the 
creditors and administrator, and, taken in connection therewith, 
sufficiently describe the land. (Adams vs. Larrimore, 51 Mo. 
130. ) 

VI. The reception of the report of sale and order that it be 
spread of record, taken in connection with the subsequent ap- 
proval of the administrator’s final settlement (and discharge of 
him), which settlement accounted for receipt and disbursement of 
the proceeds of said sale, constituted sufficient approval of said 
sale. (Jones vs. Manly, 58 Mo. 509 ; Worthington vs. McRoberts, 
9 Ala. 247; 7 U.S. Dig. 264, § 96; Patter vs. Thomas, 58 
Mo. 163.) 

VII. There was no error in admitting deed hy Wm. Banter, ad- 
ministrator. Although defective in not reciting an approval, yet 
the approval having in fact been made by the court, the deed 
passed the title and cannot be attacked here as a void deed. (Bobb 
vs. Barnum, 59 Mo. 394.) 

VIII. There was no error in admitting in evidence the deed of 
Brown, administrator de bonis non. His appointment as ad- 
ministrator de bonis non, and his acts as such, cannot be con- 
tested or questioned in this collateral way. (Wagn. Stat. 98, 
§ 36; Riley’s Adm’r vs. McCord’s Adm’r, 24 Mo. 265; Grid- 
leys vs. Phillips, 5 Kas. 349. ) 
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IX. If there were fraud on the part of Moore, no acknowl- 
edgment is shown to have been possessed by defendants, Weddle 
and Ranson, and if the land were still in the possession of Moore 
or his heirs, plaintiffs could not attack the transaction without 
tendering Moore the consideration paid by him with interest. 
(Bump. Fraud. Conv. p. 574; Drury vs. Cross, T Wal. 299.) 

X. We assume that there was a revocation of the letters of 
Prudence Morgan, or disqualification to act, either by death or 
marriage. If she were alive, why was she not made a party in 
this suit. It is believed that the court will not assume or surmise 
facts of which the court below was not required to take notice. 

The probate court, as the evidence shows, constantly and for 
years dealt with Banter as sole administrator, and, we may justly 
believe, he was such. 


Napton, Judge, delivered the opinion of the court. 


This was an action of ejectment for the east half of the south- 
east quarter of section 27, and the northeast quarter and the east 
half of the southeast quarter, and the northeast quarter of the 
northwest quarter of section No. 34, township 58, range 32, al- 
together 360 acres. 

The plaintiffs were heirs at law of James Morgan. 

The defendants set up a special defense based upon a sale of 
this land of James Morgan by his administrator, at which they 
were purchasers. 

It is unnecessary to recite the details of the answer, as the 
questions presented arise on the proofs offered at the trial. 

The records of the probate court, offered in evidence by the de- 
fendants, show that on February 17th, 1863, letters of adminis- 
tration on the estate of James Morgan, deceased, were issued to 
Wm. Banter and Prudence Morgan. Various accounts were pre- 
sented against this estate in 1863, and.allowed. 

On June 7th, 1864, a petition is filed by H. M. Vories and 
others, praying the court to order the sale of certain real estate, 
and W. Banter, administrator, by his attorney, joins in this pe- 
tition, and thereupon the court orders that said Banter give notice 
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according to law that at the next term an order will be made to 
sell a sufficient amount of real estate to satisfy the said claims of 
Vories and others, and all other claims against said estate. 

On August 1st, 1864, the court orders that a notice be given 
that the court will, at the November term, 1864, order a sale. 

On November 7th, 1864, it appears that Banter, administra- 
tor, satisfies the court that the order above has been published, 
and moves for an order of sale, and the court, being satisfied 
that there are not sufficient personal assets to pay the debts of 
said estate, it is ordered that the administrator, Banter, sell at 
public auction or at private sale, upon one-third cash, the balance 
in equal payments of six and nine months from the day of sale, 
the deed to be made on complete payments. Notice in a news- 
paper was dispensed with, but the administrator, Banter, was or- 
dered to report to next term. 

_ On March 7th, 1865, the entry is that Silas Woodson, by his 
agent, Henry M. Vories, presents an account for $1,392.16 and 
interest, and the account is allowed. 

On May Ist, 1865, the record is that the administrator, Ban- 
ter, reported to the court; that in obedience to the order of the 
February term, 1865, directing a sale of the real estate, he had 
sold at private sale, on the terms specified in the order, to Wm. 
Moore on the 15th of April, 1865, first having the land appraised 
by Wm. Stanford, Jas. McCroskey and Abner Lee, three disin- 
terested householders of said county, they having first been sworn 
as appraisers, and by the affidavit of said appraisers and the cer- 
tificate (filed herewith), and that Moore had fully complied with 
the terms of sale, and paid $1,200 in cash and gave his two notes 
payable in six and twelve months. The appraisement reported 
estimates the land at $10 per acre, 7. e., $3,600 for the entire 
tract. Said report is received by the court and ordered to be 
spread on the records. 

On May 18th, 1868, a final settlement was made, the record 
reciting due proof of notice, etc. The record then shows that on 
July 14th, 1878, letters of administration de bonis non were 
issued to Stephen S. Brown upon the estate of James Morgan, 
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deceased, who files his bond in the sum of $100, which is ap- 
proved. 

On the same day Daniel Ranson filed his petition asking the 
court to order the administrator de bonis non to convey certain 
real estate described in the petition; which said estate was sold 
by Wm. Banter, former administrator, and no proper conveyance 
of the same was made by him. 

On the same day is the following entry: ‘‘ Now this cause 
coming on for hearing, and it appearing to the court that at the 
November term, 1864, of the DeKalb county court, then having 
probate jurisdiction, and on the 7th of November, the said court or- 
dered Wm. Banter, administrator of the estate of Jas. Morgan, de- 
ceased, to sell the following described real estate belonging to the 
estate of said James Morgan, to-wit: the east half of the south- 
east quarter of section 34, township 58, range 32, and that in 
pursuance of said order the said administrator did sell, on the 
15th of April, 1865, the said lands at public sale to one Wm. 
Moore for the sum and price of $10 per acre, after having had 
the same duly appraised according to law, and that the said pur- 
chase money has been fully paid to the said Wm. Banter as such 
administrator ; and it further appearing that at the May term, 
1865, of said court, the said administrator made a full report of 
said sale to said court, which said report was then and there ap- 
proved by said court by its order of record, and that afterwards, 
to-wit: on the —— day of suid Wm. Moore died at said 
county of DeKalb, leaving as only heirs, Ann E. Moore, widow, 
(since intermarried with T. A. Throckmorton) James W. Moore, 
and Media Moore, and Wm. Moore, and that the said Wm. Ban- 
ter, on the 18th of May, 1868, made final settlement of his ac- 
counts as administrator of said estate of Wm. Morgan, deceased, 
and was discharged from said administration, and that afterwards 
letters of administration de bonis non of said estate were granted 
to Stephen 8. Brown, the above named defendant, and that no 
deed to the above described land was ever made by the said Wm. 
Banter, administrator, to the said Moore, or his legal represen- 
tatives ; and it further appearing to the court that Daniel Ran- 
son, the petitioner herein, is the assignee and owner of all the 
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right, title and interest which the said Moore or his heirs had in 
said lands by virtue of said sale ; it is therefore ordered by the 
court that Stephen S. Brown, administrator de bonis non as 
aforesaid, execute, acknowledge and deliver to the said Ann E, 
Throckmorton, (formerly Ann E. Moore) Jas. W. Moore, Media 
Moore and Wm. Moore, heirs at law of the said purchaser, Wm, 
Moore, all the right, title and interest, which the said Jas. Mor- 
gan had at the time of his decease in and to said real estate, to- 
wit; the east half of the southeast quarter of section 34, town- 
ship 58, range 32, in said DeKalb county.” 

The defendants then proved by the probate judge that the pe- 
tition for the sale of said real estate was lost or mislaid, and could 
not be found after a diligent search, and then introduced a wit- 
ness to prove its contents. Objections were made on the ground 
that the records of said court did not show that the parties pre- 
senting such petition were at the time creditors of the estate, and 
because the loss of said petition could not be supplied by parol 
evidence, the statute having provided a means by which said pe- 
tition could be proved. These objections were overruled, and 
Mr. Ensworth being introduced as a witness, stated that he pre- 
sented a petition to the probate court of DeKalb county; that 
there was a mortgage on the records of DeKalb county given to 
the witness to secure a debt due to Silas Woodson, Henry M. and 
A. H. Vories and himself. The witness drew up the petition, 
which was for a sale of the lands described in said mortgage to 
satisfy this indebtedness, The mortgage was then produced, 
bearing date 24th of September, 1859, and purported to convey 
the following lands: ‘‘ the tract of land bought of Wm. Daven- 
port, containing one hundred and twenty acres ; also the tracts 
of land purchased of the Young heirs or relatives, containing one 
hundred and forty acres; also, a tract purchased of one Graham 
Hughes or Wm. Hughes, of St. Louis, containing forty acres, all 
adjoining and lying about a north or northeast course of Stewarts- 
ville, and three miles therefrom, and adjoining lands of one Dun- 
can, called Cap M. Duncan, and John Clark and others.” 

This deed recites that Ensworth and Woodson had entered into 
a recognizance for the appearance of said James Morgan in the 
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Buchanan circuit court to answer a criminal charge specified in the 
sum of $5,000, and that said Morgan had also executed to said 
Woodson and Ensworth and H. M. and A. H. Vories his notes for 
$1,000, and if the said Woodson and Ensworth were not saved 
harmless, and the said notes were not paid, then the said Ensworth, 
or his legal representatives, orin case of his death or absence, the 
sheriff should proceed to sell the property described, at public auc- 
tion, at the court house door, for cash, giving twenty days’ notice 
by advertisement in a newspaper, and said Ensworth should make 
a deed, etc. 

This witness further stated that in his petition he described the 
land as it was described in the deed of trust, and then added the 
description of the lands in the deeds to Morgan from Wm. Daven- 
port and from the Young heirs and §. Hughes or some other 
Hughes in St. Louis. In the opinion of the witness the petition 
contained all the necessary allegations. 

The defendant then offered to prove, by one Rose, the contents 
of a petition filed in the probate court by the administrator of 
said Morgan for the sale of real estate. This was objected to, 
as the record contained no statement of any such petition. The 
objection was overruled, and Mr. Rose testified that Wm. Moore 
and himself were the attorneys for the estate of Jas. Morgan ; 
that Moore drew up a petition for the sale of this land in the 
name of the administrator, which was accompanied with an in- 
ventory and accounts of the administrator. This witness thinks 
Moore drew up the petition with great care, as he intended to 
buy and did buy the property. 

The defendant then gave in evidence a report of the sale anda 
certificate of the appraisement on file in the office of the probate 
court. This report was, in substance, that the administrator, 
Banter, in obedience to the order of court of February term, 
1865, directing the sale of the real estate as follows: the east 
half of southeast quarter and east half of northeast quarter sec- 
tion 34, and west half of the northeast quarter section 34, and east 
half of southeast quarter section 27, and the northeast quarter of 
northwest quarter section 34, all in township 58, range 32, did 
sell, on the 13th of April, 1865, to William Moore, first having 
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the same appraised. The appraisement, fixing the value at $10 
per acre, is appended, or $3,600 for the entire tract. 

The defendant then read a deed from Banter, administrator, 
to the heirs of Moore, executed in 1868. This deed describes 
part of the land as the east half of the south quarter of a section 
, and is objected to-as not stating any approval by the pro- 
bate court of the report of the sale. 

It was then proved that by a decree of the circuit court of De- 
Kalb all the title which the heirs of Wm. Moore acquired from 
Banter had been vested in defendant Weddle, and that by a ju- 
dicial sale all the title of the defendant Weddle in the north- 
east quarter of southeast quarter of section 27, and northeast 
quarter and east half of the southeast quarter section 34, town- 
ship 58, range 32, had been vested in defendant Ranson. 

The deed of Brown conveys the interest of Morgan in the east 
half of the southeast quarter of section No. 34, township 58, 
range 32, to the heirs of Moore. This deed seems only designed 
to correct a mistake in the deed of Banter, wherein the east half 
of the south quarter is stated, instead of the east half of the 
southeast quarter of a section. This deed was objected to, and 
the objections overruled. 

The case having been submitted to the court, the finding and 
judgment were for the defendants, and from this judgment an 
appeal was taken to this court. 

It is difficult to determine from the confused and imperfect and 
somewhat contradictory statements of the record, a sketch of 
which we have attempted to give, the precise order of the pro- 
ceedings in the probate court, and the correct dates at which they 
occurred. This difficulty is increased by the loss of important 
papers, to supply which parol testimony has been resorted to. 

The only question, however, in this case, in which the contro- 
versy is between the heirs of the decedent and purchasers from 
the purchasers at the administrator’s sale, is, whether the probate 
court had jurisdiction to order the sale in question, and whether 
the sale made in pursuance of such order was duly reported to 
the court and approved by it. 
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We dismiss at the beginning any consideration of the objection 
that Mrs. Morgan, who was appointed administratrix in common 
with Banter, the administrator, never seems, so far as the record 
shows, to have taken any part in any of the proceedings in the 
probate court. The record is silent as to the reason. It may be 
that she never qualified, or became disqualified before any steps 
were taken in the administration. We must presume that some 
sufficient cause occasioned the entire absence of her name from 
the record after her appointment. 

We gather from the record that in June, 1864, upwards of a 
year after the appointment of administrators, two petitions were 
presented to the court, asking a sale of the lands in controversy 
—one by Vories and others, and the other by the administrator— 
though it is stated in portions of the record that Vories and the 
administrator joined in the one petition. The testimony of Ens- 
worth and Rose is conclusive, if it were of any importance, that 
separate petitions were filed. The petition of Vories was based 
ona claim against the deceased, held by Vories and Ensworth 
and Woodson, and which was secured by a mortgage. The county 
court of DeKalb county had no jurisdiction to foreclose mort- 
gages, except such special powers as are entrusted to them by the 
6th section of art. 3 of the administration law ; though it does not 
follow from this special provision, that a mortgagee might not 
present his claim, waiving his mortgage, and ask a sale of lands. 
If the lands are those included in the mortgage, only the equity 
of redemption of the decedent could be sold. The claim on the 
note or debt secured by the mortgage is, in such case, the basis 
of the order asked for, and if the land included in the mortgage 
is sold under the order, it is sold subject to the mortgage. But 
in such case the heirs of the mortgagor could not maintain eject- 
ment, as the legal title lad passed from their ancestors ; and if 
the mortgage debt is extinguished by the sale, then they would 
have neither a legal or equitable title. 

In this case, however, the administrator joins in the petition 
for a sale, or presents a separate one, and this he is authorized 
to do, if the personal estate is insufficient to pay the debts. This 
petition of the administrator must be accompanied with a true 
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account of his administration and a list of debts due to and by 
the deceased, and remaining unpaid, and an inventory of the real 
estate and of the remaining personal estate, with its appraised 
value, and all other assets in hishands. The petition of Banter, 
the administrator, is lost, as was proved in the trial of this case, 
and its contents were proved by parol. We do not understand that 
sections 14 and 15 of the acts of 1870 (Wagn. Stat. 1137) were 
intended to supersede such evidence of lost documents in county 
or probate courts as was admissible at common law, and there- 
fore, upon proof that these papers were lost, it was competent to 
establish their contents by parol on the trial. Mr. Rose, who 
was the lawyer who drew up the petition for the administrator, 
states that it was accompanied with a list of debts and an inven- 
tory of the effects. Mr. Ensworth, also a lawyer, gives it as his 
opinion, that the petition he presented conformed to all the re- 
quisites of the law. This opinion was not evidence; it was 
the duty of the witness to state facts, and it was for the court to 
determine whether the contents of his petition were such as the 
law required, or not. But the question is immaterial here, since 
a creditor need only notify the administrator when he desires a 
sale of real estate, and then it is the business of the administra- 
tor to exhibit to the court the true condition of the estate, as to 
personal and real property and debts. As the administrator was 
present when Mr. Ensworth presented his petition, and joined in 
the petition or presented a separate one, this notice may be re- 
garded as waived ; and as the proof in regard to the petition of 
the administrator was unobjectionable, it may be considered that 
both petitions were sufficient in form. 

I have not noted a list of the debts allowed against the estate, 
nor of the personal property sold, though both are in the record, 
because it subsequently appears from the record that the court 
found the personal property insufficient to pay the debts, and that 
finding is conclusive between the present parties. As was ob- 
served by this court in Wolf vs. Robinson (20 Mo. 459) the heirs 
should have appealed from the order, if the recited facts upon 
which it was based were untrue. The notice of the application 
in this case, it is conceded, was sufficient. 
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The identity of the lands described in the petitions with the 
lands ultimately sold and now in controversy, is clearly estab- 
lished. This was done by Mr. Ensworth, not merely by copying 
in the petition the description of the land in the mortgage, but 
by going to the records and examining the deeds to Morgan and 
placing in the petition the numbers of the sections and subdi- 
visions stated in these deeds. Whether, then, the description in 
the mortgage was imperfect and insufficient, or not, the subse- 
quent description, in the petition, of the different lots by their 
appropriate numbers in the United States surveys, renders unne- 
cessary any inquiry into the sufficiency of the description of lands 
in the mortgage. 

There are also some irregularities in the order of allowances 
as found in the record, from which it appears that the allowance 
of the mortgage note was made subsequently to the order of sale 
in November, 1864, though before the sale in April, 1865. It 
is evident that this note was one of the claims to which the atten- 
tion of the court was called in the applications for a sale both by 
the administrator and by Ensworth or Vories or Woodson, since 
it is clear that these last named creditors had no other claim 
against the estate except what was secured by the mortgage, and 
their petition was based upon it. Whilst we incline to think that 
the direction in the 22nd section of the 3rd article of the act was 
intended to apply to allow demands, yet we find that in Mount vs. 
Valle, (19 Mo. 621,) and Overton vs. Johnson, (17 Mo. 446,) 
the petition in each case referred to debts not allowed, and the 
sales made under orders based on such petitions were upheld. In 
the present case it is obvious that the omission to have the mort- 
gage debt allowed before the order of sale was a mere inadver- 
tence which could have resulted in no injury to any one, as it was 
subsequently allowed, and in any event it was not such an irregu- 
larity as would affect the title of the purchaser at the sale. 

The county court, then, having acquired jurisdiction of the 
subject matter by the presentation of the petitions referred to, 
whether accompanied by the exhibits and accounts required or 
not (Overton vs. Johnson, 17 Mo. 466), it remains to inquire 
if the sale made under the orders of November, 1864, was ap- 
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proved by the court. The entry in the record is that the report 
was received and ordered to be spread on the record. 

The statute declares (sec. 34) that ‘‘if such report and pro- 
ceeding of the executor or administrator be not approved by the 
court, his proceedings shall be void, and the court may order a 
new sale, upon which the same proceedings shall be had as ™ 
the original order.” 

Section thirty-five declares that ‘‘ if such report be cqpeveal by 
the court, such sale shall be valid, and the executor or administra- 
tor, or, if he be the purchaser, the cierk of the court shall exe- 
cute, acknowledge and deliver to the purchaser a deed, referring 
in apt and appropriate terms to the order of sale and the court 
by which it was made, the certificate of appraisement, the adver- 
tisement, the time and place of sale, the report of the proceed- 
ings, and order of approval thereof by the court, and the consid- 
eration, and conveying to the purchaser all the right, title and in- 
terest which the deceased had in the same.” 

It will be perceived from the above sections that no particular 
form is prescribed by law by which the approval of a reported 
sale by the court is to be indicated, nor is it required that a 
formal approval be entered in the record. It is simply provided 
that if the court does not approve the report the proceedings shall 
be void and a new sale ordered, if the court thinks it proper ; but if 
the report be approved the sale shall be valid, and the executor 
or administrator shall make a deed to the purchaser. 

If the record shows an approval of the sale, although no formal 
entry of an approval is found, it will be sufficient. (Jones vs. 
Manly, 58 Mo. 559.) 

It is impossible to resist the inference that the court in this 
case approved of the sale. Repeated annual settlements were 
had with the administrator, and a final settlement ultimately, in 
which the proceeds of this sale were accounted for and a deed 
made to the heirs of the purchaser by the administrator. All 
these were submitted to the court and approved, and it would be 
absurd to suppose that the court would allow the administrator to 
receive the purchase money and charge him with it in his settle- 
ment if they had not previously sanctioned the sale. Besides, if 




















OCTOBER TERM, 1876. 





Grayson, et al. v. Weddle, et al. 





the report of the sale was not approved, some action of the court 
must have followed providing for a re-sale, but no such action 
occurred; but all the subsequent proceedings of the court were 
based on the assumption that they had already approved the sale 
as reported. 

The final objection to this sale and title acquired under it, and 
the only one based on meritorious considerations, is, that Moore, 
the attorney of the administrator, and who drew up the petition 
for the sale, was the purchaser, and very soon afterwards sold to 
defendant (Weddle) for $6,000, thus realizing a profit of 
$2,400. Regarding the administrator as a trustee for the heirs 
and his attorney as therefore bound to guard their interests, still a 
purchase by an attorney is not per se void, and the facts, if any, 
which might induce a court of equity to declare it void could not 
be investigated in an action of ejectment. But under our statute 
the administrator himself may buy at a private sale, provided he 
gives three-fourths the amount of the appraised value, and cer- 
tainly his attorney would not occupy a worse position than he 
himself would. In this case the attorney gave the full amount of 
the appraised value for the land, and, so far as the records show, 
his purchase was fair and not tainted by any actual fraud. At 
all events the present defendants are bona fide purchasers for 
value, without any knowledge of any previous frauds in Moore. 

The deed made by the administrator de bonis non in 1873 was 
merely to correct a mistake in the deed of Banter in 1868, in 
which the east half of the southeast quarter of a section was 
termed ‘‘the east half of thesouth quarter.” The administrator 
(Banter) had made a final settlement and been discharged. He 
therefore could no longer act, and the probate court, which suc- 
ceeded the county court of DeKalb county in the jurisdiction over 
the administration of estate, treated the mistake as a failure to 
convey, and therefore appointed administrator de bonis non for 
the sole purpose of making the conveyance. This case is not 
within the letter of section thirty-six of the 3rd article of the ad- 
ministration act, which provides for cases only while the ad- 
ministrator removes out of the State, or resigns, or dies, or his 
letters are revoked. The statute is silent in regard to a case of 
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final settlement and discharge. No authority is given to the 
court to appoint an administrator de bonis non merely to correct 
a mistake in a deed of the original administrator. It may have 
been through oversight that such provision was omitted. As this 
mistake, however, is not one of those omissions of duty required 
by the statute of administrators, to supply which the remedial 
powers of courts of equity do not extend, (Hough vs. Bates 
County, 61 Mo. 392) the defendants may amend their answer so 
as to authorize the court to have the mistake corrected. But be- 
cause of the admission of the deed of Brown, administrator de 
bonis non, the judgment must be reversed, and the defendants 
have leave to amend this part of their answer. 

Judgment reversed and case remanded. The other judges con- 
cur, except Judge Wagner, who is absent. 





Srate Savines Assocratron, Appellant, vs. Sanrorp B. KEt- 
Loa@, ef al., Respondents. 


1. Corporations—Constitution of 1865—Double liability clause—Slockholder— 
Measure of liability.—Under the Constitution of 1865 and the statute (Wagn. 
Stat. 330, 3 20) stockholders in corporations are not liable for the debts of the 
company in full, as in case of partnership, but only to an amount equal to 
their stock together with any unpaid subscription. 

2. Corporations—Stockholders—Suit against not a lien.—The institution of suit 
against a stockholder for a corporate debt, docs not operate as a lien upon his 
limited liability under the statute, so as to hold him therefor against a senior 
judgment and execution obtained on another action commenced later. 


Appeal from St. Louis Circuit Court. 


Noble & Orrick, for Appellant, cited in argument : Garrison 
vs. Howe, 17 N. Y. 458; Butler vs. Cole, 43 Me. 401; Rev. 
Stat., Me., 1857, 328, §§ 24, 25 ; Ingalls vs. Cole, 47 Me. 541; 
Ang. & Am. Corp. [9 ed.], pp. 607-609, et seg. 


Glover & Shepley, for Respondents, contended that Cole vs. 
Butler (42 Me. 403) and Ingalls vs. Cole (47 Me. 530) were 
made under statutes differing essentially from the statutes of 
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Missouri, and afforded no evidence that the conclusions claimed 
by appellant would be reached even by that court under our stat- 
utes and systera of law, and that the measure of the stockholder’s 
liability was settled by Perry vs. Turner (55 Mo. 423). 


Napron, Judge, delivered the opinion of the court. 


This suit was brought in 1869, against the defendants, as 
stockholders of a private corporation called the Southwestern 
Freight and Cotton Press Company, incorporated under the gen- 
eral corporation law of 1865. 

The petition averred an indebtedness of the corporation to the 
plaintiff, growing out of certain bills of exchange drawn by said 
company, and negotiated by said company with plaintiff, amount- 
ing to upwards of eight thousand dollars, and that the company 
was totally insolvent and bankrupt in June 1869, and had been 
so adjudged in a proceeding in bankruptcy before the district 
court of the United States, and was thereby virtually dissolved ; 
and that the defendants held certain shares of stock to an amount 
specified, and that by force of the statute in such case made, an 
action had accrued to plaintiff for the sum so owing. 

The answer of the defendants denied the liability of the de- 
fendants, and denied that the corporation was dissolved, and 
upon a judgment in favor of the defendants, an appeal was taken 
to this court and the judgment reversed, 

The only question examined and decided in this case (52 Mo. 
587) was, that the admitted insolvency of the corporation 
amounted to such a dissolution as authorized a suit against the 
stockholders. 

Upon the reversal of the judgment the defendants filed sepa- 
rate answers, denying the indebtedness of the company, and more 
specifically setting up as a defense, that a suit was commenced 
against the defendant, as a stockholder, by the Franklin Bank of 
Cincinnati, in 1870, which resulted in a judgment against him 
for the amount of stock held by him in the corporation, and that he 
was compelled to pay, and did pay, on said judgment, the full 
amount of his liability as stockholder. 
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There was a demurrer to the answer, which was overruled, and 
judgment went for the defendants, from which an appeal ig 
taken. 

There are only two questions presented by the record in this 
case. The first position of the plaintiff is, that under our stat- 
utes (§ 20, ch. 62, p. 330) each stockholder is liable to the cred- 
itors of the corporation for the full amount of the company’s in- 
debtedness, as in the case of partnerships, without regard to the 
amount of his stock. This question having been examined and 
decided in the case of Perry vs. Turner (55 Mo. 424), it is un- 
necessary to add anything to what was there said. 

The next question is based on a concession of a limited liability, 
It is urged that the institution of a suit operates as a lien on the lim- 
ited liability of the stockholder, so as to prevent the payment by 
him, under a prior judgment obtained on a suit commenced sub- 
sequently, to the full amount of his liability, from being pleaded 
in bar of the suit first instituted. 

In ordinary actions it is conceded that the institution of a suit 
created no lien, unless some auxiliary process, which our laws al- 
low in certain contingencies, is resorted to. The first who ob- 
tains judgment gets a lien on the real estate of the defendant, 
and on his personal property from the time of the levy of the 
execution, without regard to the priority in which actions are 
commenced. The claim of a lien or priority, then, must be based 
on, or inferred from, the peculiar provisions of the statute in re- 
gard to suits of this character. The provision of the statute is 
this: ‘‘If any company formed under this act dissolve, leaving 
debts unpaid, suits may be brought against any person or per- 
sons who were stockholders at the time of such dissolution, with- 
out joining the company in such suit.” It would be very diffi- 
cult to infer from this that the suits authorized under it were, in 
any respect, different from any other actions. Nothing is said in 
regard to priority among creditors of the corporation. Nothing 
is said in regard to any liens created. The suits authorized seem 
to be such suits as any other plaintiffs might bring in any other 
cause of action, and it is not pretended that the institution of 
suit generally, without an attachment, effects a lien. 
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It has been decided in Maine, under a statute in some respects 
similar, that the creditor who first sues acquires a priority of 
right which cannot be defeated. (Butler vs. Cole, 43 Me. 
401; Ingall vs. Cole, 47 Me. 541.) These decisions seem to be 
based on the maxim that to the vigilant the law gives priority— 
qui prior est in tempore potior est in jure. But the maxim 
applies to all actions, and unless by statute this action differs 
from ordinary suits, we cannot infer a priority of lien. 

Under the Maine statute the creditor had two modes of pursu- 
ing the stockholder after the corporation assets were exhausted ; 
first, by levying the same execution, or causing it to be levied, on 
the individual property of the stockholder, after it is returned by 
the officer that there is no corporate property ; or, second, by an 
action on the case to recover his judgment up to the amount of 
stock held by the defendant in it. But in either case it was ne- 
cessary for the creditor first to get a judgment against the corpo- 
ration, and to have an execution levied against the corporation, 
and the return to that execution had, to show that the company 
had nothing on which to levy. It was then required of the officer 
to notify such stockholders as the plaintiff might point out, that 
the execution would be levied on their individual property, or that 
the plaintiff would sue them in an action on the case, and if the 
latter alternative was pursued, a limitation was prescribed, within 
which the suit was to be brought. Under this statute the Su- 
preme Court of Maine held, that ‘‘to allow one creditor after 
another, who, by a compliance with the statute, had laid the 
foundation of his right to recover of any particular stockholder to 
the amount of his stock, to step in, and by electing the shorter 
remedy provided by the statute, thereby to defeat a pending ac- 
tion which the same statute had clearly authorized, would be in- 
consistent with the general purpose to give security before stated, 
and not in harmony with the general principle, running through 
all our statutes, which is to give to the more vigilant party, when 
moving in conformity to law, the fruit appropriate to his efforts. 
We therefore think,’’ proceeds the court, ‘‘that a creditor who 
first moves and proceeds so far as ¢o establish his right to seize 
the property of a stockholder, or to bring his suit, obtains a pri- 
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ority of right in the fund which the statute has in effect set apart 
for the payment of his debt.” 

It will be perceived that a suit under the 22d section of our 
statute is essentially different from the proceeding considered by 
the Supreme Court of Maine. The action here is against a 
stockholder, without any previous suit against the corporation, and 
in such action the stockholder of course may dispute the claim 
against his corporation. In Maine the action against the stock- 
holder can never be maintained until a previous suit against the cor- 
poration, and a judgment, and an execution on that judgment, and 
a return of nudla bona on such execution. ‘The question of the 
liability of the company in Maine, is not involved in the suit 
against the stockholder. That question has been already adju- 
dicated, and the creditor has thus, as the Supreme Court of 
Maine observes, laid the foundation of his right to recover of the 
stockholder whatever, as a stockholder, he may be liable for. 
That court, then, may have been, and no doubt was, well au- 
thorized to declare, that after these preliminary proceedings, the 
action against the stockholder prevented him from disturbing the 
fund which the law had already set apart for the payment of such 
creditor. But would the stockholder sued in this case have been 
authorized, when subsequently sued, to set up the pendency of the 
present suit as a bar? In what respect would he have differed 
from any other defendant sued by various parties plaintiff at dif- 
ferent times? The litigation involved the liability of the corpo- 
ration to the claim, and not simply the amount he was liable for, 
in the event of the establishment of the claim. The court before 
whom such a defense would be presented, would have to try the 
first case before any decision in the second could be reached. 
The defendant could not interplead, because an interpleader must 
necessarily admit the validity of the claim, which in both cases 
he has a right to deny. 

Under our laws no lien is acquired by an action, unless in spe- 
cified cases, and this is not one of them. The first judgment 
here creates a lien on the realty, and the execution levied creates 
a lien on the personalty. There is nothing in the act concerning 
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judgments against corporations and the stockholders, tolead to a 
conclusion that a different rule was intended in such cases. 

The judgment must be affirmed. The other judges concur, ex- 
cept Judge Wagner, absent. 





Strate ex rel. JoHN Rem, Respondent, vs. B. F. GrirFita, 
et al., Appellants. 


1. Practice, civil—Pleadings—Demurrer—Error on face of record considered 
by supreme court.——When error is apparent on the face of the record, as, where 
the petition shows no cause of action, it will be considered in the Supreme 
Court, although no exceptions were taken in the court below. (See Bateson. 
vs, Clark, 37 Mo. 31.) 

2. Mortgages and deeds of trust—Sheriff—Substitution of as trustee—Common 
Pleas Court Johnson Co.—Under the act creating the common pleas court of 
Johnson county and giving it concurrent jurisdiction with the circuit court in 
all civil actions, (Sess. Acts, 1867, p. 90, 3 10) it had power to substitute the 
sheriff of that county in lieu of the trustee named in a deed of trust, on pro- 
ceedings pursuant to the general statute. (Wagn, Stat., 1347, 33 1, 2.) 

8. Sheriff acting in lieu of trustee liable on his bond, when.—A sheriff appointed 
in the place of a trustee to execute a deed of trust acts officially, and for breach 
of trust or failure of duty in that regard is liable on his bond. 

4. Practice, civil—New lrial—Refusal of—Discretion of the lower court, will not 
be interfered with, when.—Where affidavit in support of a motion for new 
trial set forth that the attorney was absent at the time of trial by reason of an 
alleged agreement with plaintiff’s attorney, which said agreement was denied 
by counter affidavit of counsel for plaintiff, and it did not appear that defend- 
ant himself was present, or that his absence was accounted for, the refusal to 
grant a new trial was held to be a matter within the sound discretion of the 
trial court which would not be interfered with by the appellate court. 


Appeal from Jackson Circuit Court. 


4. Green, for Appellants, cited in argument Wagn. Stat., 
1058, § 3; 1847, $$ 1, 2. 


Wallace & @iles, with Ryland & Ryland, for Respondent, 
cited: State vs. Fenby, 18 Mo. 445-47 ; Funkhouser vs. How, 
18 Mo. 47-49; Reid vs. Piedmont, 58 Mo. 421 ; Nordmanser 
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vs. Hitchcock, 40 Mo. 181; Stout vs. Colver, 6 Mo. 254; 
Steigers vs. Darby, 8 Mo. 679; Jacob vs. McLean, 24 Mo. 40; 
Jones vs. St. Joe. F. & M. Ins. Co., 55 Mo. 342; Brolaski ys, 
Putnam, 34 Mo. 459; Brainard vs. Van Kuran, 22 Iowa, 266; 
Meecher vs. Judy, 4 Mo. 361; Elliott vs. Leak, Id. 540; Green 
vs. Goodloe, 7 Mo. 25; Faber vs. Bruner, 18 Mo. 541; Camp- 
bell vs. Gaston, 29 Mo. 343. 


Norton, Judge, delivered the opinion of the court. 


This is a suit instituted in the court of common pleas of John- 
son county by plaintiff, on the official bond of defendant (Griffith) 
as sheriff and his securities. 

The petition substantially alleges that in January, 1861, Wil- 
liam H. Russell conveyed by deed of trust to Eugene B. Allen, as 
trustee, about four thousand acres of land in Johnson county to 
secure the payment of the sum of $7,583.55 and interest, and divers 
other debts mentioned in said deed; that the above debt due to 
the Farmers’ Bank, was afterwards for value transferred to relator, 
Reid ; that it was provided in said deed that if the whole or any 
part of the debts mentioned therein should remain unpaid, 
said trustee should proceed to sell the real estate, and after the 
payment of the costs and expenses of said sale to apply the pro- 
ceeds to the payment of the debts mentioned in the deed, 
and to divide the same pro rata if not sufficient to pay 
all; that Russell failed to pay the debt to the Farmers’ Bank ; 
that defendant (Griffith) was elected sheriff of Johnson coun- 
ty in November, 1868, for two years, and as such executed 
bond, with his co-defendants as securities, conditioned for the 
faithful performance of his duties as such sheriff; that at the 
March term of the court of common pleas of Johnson county it 
was ordered, on proceedings instituted for that purpose, that Eu- 
gene B. Allen, the trustee, be removed, and that the sheriff of 
Johnson county be appointed trustee to sell the land and carry 
into effect the provisions of said deed; that said defendant 
( Griffith ) was the sheriff of Johnson county, and as such under 
said order proceeded to sell the real estate described in said deed 
of trust, from which there was realized, after deducting costs and 
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expenses of sale, the sum of $4,251.85, which was received by 
defendant (Griffith), in virtue of and by color of his office; that 
the relator’s debt amounted at the time of the sale to $11,236.24, 
and that his po rata proportion of the net proceeds of said sale 
amounted to $889.66, which the said defendant (Griffitn) failed 
to pay over to relator or any one for him. The petition alleged 
proper breaches of the bond, and asked judgment thereon. 

The separate answer of the defendant (Griffith) admits the exe- 
cittion of the deed of trust, and that the debt to the Farmers’ 
Bank was one of the debts provided for, but denies that it was 
transferred to relator. It also admits that he was elected sheriff, 
gave bond and was appointed trustee by the court of common 
pleas of Johnson county to sell the land, and at the time of his 
appointment was sheriff, and that as such trustee he sold the 
land, and that the net proceeds of the sale amounted to $4,251.85 ; 
denies that it came into his hands as sheriff, and alleges that out 
of the proceeds of the said sale he did pay to the Farmers’ Bank, 
or her legally authorized attorney $1,238.64, which was the full 
pro rata part of her said claim, without notice of assignment to 
relator or knowledge of his claim; denies the alleged breaches of 
his bond, or that relator ever made demand for payment. 

The other defendants, the sureties on the bond, denied by an- 
swer all the allegations of the petition. 

The cause was removed by change of venue to Jackson county, 
in the circuit court of which county plaintiff filed replication de- 
nying new matter in defendant’s (Griffith’s) answer. The suit 
was dismissed by plaintiff in that court, as to all the defendants 
except defendant Griffith, and was tried by the court without a 
jury, and judgment rendered for the penalty of the bond, and 
relator’s damages assessed at $1,118.73. 

Defendant filed his motion for a new trial, with affidavits in 
support of same, which was overruled by the court, and from 
which defendant appeals. 

Defendant asked for a reversal of the judgment on the ground 
that the petition does not state a cause of action, and is not suf- 
ficient to support the judgment, and on tbe further ground that 
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the court below erred in refusing to grant a new trial on the eyvi- 
dence offered in support of the same. 

It is said by defendant’s counsel that inasmuch as no objection 
was made to the sufficiency of the petition in the court below, it 
should not be considered here. This court has decided that wien 
an error appears on the face of the record, which is the petition, 
summons, and all subsequent pleadings, including verdict and 
judgment, that it will consider it, although no exceptions may 
have been taken to it in the court below. (Bateson vs. Clark, 
37 Mo. 31.) 

The objection urged to the sufficiency of the petition is, that 
it alleges that the court of common pleas of Johnson county, by 
its order removed Allen, the trusiee in the deed, and appointed 
the sheriff of Johnson county in his stead to execute ‘the deed 
’ of trust, when such court had no legal authority to make such 
appointment. 

The statute authorizing the appointment of a trustee provides 
that when a trustee in any deed of trust to secure the payment 
of a debt shall remove, or has removed out of the State, or neg- 
lects or refuses to act, or becomes unable by sickness or other 
disability to execute the trust, any person interested ‘‘ may pre- 
sent his or her affidavit to the circuit court of the county in which 
the estate conveyed is situated. If such court shall be satisfied 
that the facts stated in the affidavit are true, it shall, in the case 
of a deed of trust to secure the payment of a debt, make an or- 
der appointing the sheriff or some suitable person to execute the 
same, and such sheriff shall be possessed of all the rights, powers 
and authority of the original trustee, and shall proceed to sell 
‘and convey the property and pay the debts and liabilities accord- 
ing to the directions of the deed of trust.” (Wagn. Stat. 1347, 
8§ 1, 2.) : 

The act creating the court of common pleas in Johnson county 
provides that ‘‘ said court shall have concurrent jurisdiction with 
the circuit court in all civil actions.” (Acts 1867, p. 90, § 10.) 

It is evident that the legislature intended to confer, and did con- 
fer, by said act upon said court jurisdiction over any and all civil 

proceedings of which the circuit court of said county could enter- 
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tain jurisdiction, and we therefore conclude that the court of com- 
mon pleas had the power to appoint the sheriff of said county to 
execute the deed of trust. 

But it is said by defendant’s counsel that if the court had the 
power to appoint the sheriff to sell the real estate under said deed 
and receive the purchase money, he could only be made liable as 
an individual, and that no suit could be maintained against him 
on his official bond. , 

This position is untenable. It has been decided by this court 
that when a sheriff has been appointed in place of a trustee to 
execute the trust deed in selling the property, he is acting offi- 
cially, and that in so acting, a sale, though made by his deputy, 
is valid and binding. (Tatum vs. Holliday, Administrator, 59 
Mo. 422.) 

It is insisted by defendant’s counsel that the court should have 
granted a new trial, for the reasons alleged in said motion and the 
affidavits accompanying the same. 

The bill of exceptions contains the affidavits and counter-affi- 
davits on which the court acted. The only affidavit in support 
of the motion is made by the attorney of defendant, in which it” 
is in substance stated, that three days before the day on which 
the case was set for trial, he had a conversation with one of plain- 
tiffs attorneys, in which he said that if Ryland, another attorney 
of plaintiff, whose father had died a few days previously, was not 
present on the day the case was set for trial, he would agree not 
to call it up, and would consent that it might be passed, to be 
called up when the court could try it, and that neither party would 
call it up or insist on trial without notifying the other—to which 
plaintiff’s attorney assented; that relying on this agreement, he 
did not attend the court on the day of trial, and about 4 o’clock 
on the 16th of September he received, at Kansas City, the fol- 

lowing dispatch from plaintiffs attorney : 
‘¢ SEPTEMBER 15th, 8:05 P. M. 

Ryland will be here to-morrow, and insist on trying cause, 

A. Comineo.” 
that he received said dispatch at too late an hour to reach the 
court before its adjournment for that day, and telegraphed to 
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Comingo to know if the trial would come up next day, and re- 
ceived in reply this dispatch : 

** Ryland came ; cases called and tried.” 

Another affidavit of defendant’s attorney was filed, setting up 
facts within his knowledge, which it is unnecessary to state here, 
further than to say that they tended to establish the issue made 
by defendant’s answer of payment to A. Green, under a contract 
with the Farmers’ Bank and said Green, set out at length in the 
affidavit. It is question of serious doubt whether under such 
contract the evidence, if offered on the trial of the cause, would 
have been admissible. 

The counter-affidavits filed by plaintiff stated in substance that 
three days previous to the day on which the cause was set for 
trial, Green, defendant’s attorney, came to him and said that 
he supposed Mr. Ryland, in consequence of the death of his father, 
would not be present on the day of trial, and if he was not, he would 
consent to have the cause set for any other day of the term ; that 
in reply affiant stated that he could not try the case in Ryland’s 
- absence ; that he was attending to the matter only through cour- 
tesy to Ryland, and in the event of Ryland’s absence, he would 
then consent to a continuance to another day; that he did not 
agree to let defendant’s attorney know whether Ryland did or did 
not come, nor give him notice if Ryland did come; that Green 
did not state nor intimate that he would not be present on the 
day of trial ; that on the evening of the 15th of September, about 
7 o’clock, he learned that Mr. Ryland would be at court the next 
day and insist on a trial, and he telegraphed this fact immediately 
to Green at Kansas City; that the dispatch was not sent by rea- 
son of any agreement on his part, but simply to apprise him that 
Ryland would be there, which was a question of doubt at the time 
of their conversation. 

The granting of a new trial for such causes as are alleged in 
the motion rests on the sound discretion of the inferior court, and 
unless it plainly appears that such discretion has been arbitrarily 
exercised and injustice done thereby, this court will not inter- 
fere. 
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In this case it appears that on the day it was submitted for 
trial that the attorney of defendant was not present, because of 
an alleged agreement made by him with the attorney of plaintiff, 
which is disclosed in the affidavit filed with his motion, the sub- 
stance of which has hereinbefore been stated. The agreement re- 
lied upon by defendant’s attorney is denied by the affidavit of 
plaintiff’s attorney as positively as it is asserted by the attorney 
of defendant. Besides it does not appear that the defendant was 
present in court on the day the cause was set for hearing, nor is 
his absence accounted for. When a party has a cause pending in 
court for trial it is ordinarily his duty to be present. Had the 
defendant been in court he could have engaged other counsel to 
have protected his interest, and some reason should have been 
shown why he was not present. 

According to the views expressed in a number of decisions of 
this court from the earliest reports to the latest, there is nothing 
in this case which takes it from under the operation of the gen- 
eral rule that this court will not interfere with the discretion of 
the trial court, unless it manifestly appears that injustice has 
been done, and that the discretion has been arbitrarily exercised. 
(Meechum vs. Judy, 4 Mo. 361 and 540; Faber vs. Bruner, 13 
Mo. 541; 55 Mo. 342; Eidemiller vs. Kump, 61 Mo. 340; 
Obermeyer vs. Einstein, 62 Mo. 341; Jacob vs. McLean, 24 
Mo. 40.) 

In the case last above referred to, Judge Scott remarks that 
** the due administration of justice will be best promoted by leav- 
ing the discretion with the court of original jurisdiction, When 
those courts give relief against a judgment obtained, we feel no 
disposition to prevent their so doing ; but when a party seeks to 
substitute the discretion of this court for that of the court below, 
and give relief when in the discretion of that court he is not en- 
titled to it, he must present a strong case.” 

Judgment affirmed. The other judges concur. 
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ApaM N. ScuustEr, Appellant, vs. Cas. WEISSMAN, ef ai., 
Respondents. 


1. Contracts—Not under seal—Sureties, liability of.—-Obligations may be enforced 
against sureties, although the instruments be not under seal. 

2. U. 8. Collectors—Deputies—Appointment of for particular counties.—Uni- 
ted States collectors of revenue may appoint a particular deputy for a particular 
county, although his principal district embraces other counties as well, 

- United States deputy collector—Bond—Assessment— District— Partition of— 
Effect on liability of sureties —Where by the terms of his bond a deputy col. 
lector was obliged to account for all collections in the collector’s district, in- 
cluding Jackson county, and that county was at the date of the instrument 
known as “Division One,” and it was afterwards divided into two districts 
for assessment, such partition was held not to impair the liability of the sure- 
ties of the deputy for his breaches of the bond. 

. U. 8. collector—Erroneous assessment—Collection of taxes upon—Duty of 
collector—Bondsmen, liability of.—The sureties of a deputy U. S. collector are 
responsible for taxes assessed in the county, for which he is appointed, al- 
though collected from persons residing outside of the county. He is bound to 
collect according to the assessment list, even though erroneous, and his sure- 
ties are liable in case of his failure to do so. 

. U.S. collector—Deputy—Authority of to sell stamps to brewers, etc., outside 
of his county.—The sale of U. S. revenue stamps is a m8de of collecting U. 8, 
taxes, and a deputy collector, appointed for a particular county, has no au- 
thority to sell stamps to brewers, distillers, ete., residing in parts of the cok 
lection district outside of his county. 


Appeal from Jackson County Circuit Court. 


Tichenor §& Warner, with Gage & Ladd, for Appellant, 
cited: U. 8S. vs. Kirkpatrick, 9 Wheat. 720; Leggett vs. 
Humphreys, 21 How. 75; Miller vs. Stewart, 9 Wheat. 681; 
Blair vs. Perpetual Ins. Co., 10 Mo. 565 ; Nolley vs. Callaway 
County, 11 Mo. 447; City of St. Louis vs. Sickles’ Exec’x, 52 
Mo. 127. 

F. M. Black, for Respondents, cited: U.S. vs. Linn, 15 Pet. 
811 ; Warren vs. Lynch, 5 John, 247 ; Montville vs. Houghton, 
7 Conn. 546 ; McClurg vs. Philips, 49 Mo. 315; 5 Johns. Ch. 
224. 


Napton, Judge, delivered the opinion of the court. 


The defendants in this case are sureties for one Weisman, dep- 
uty collector, under the plaintiff, who was collector of U. S. rev- 
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enue for the sixth collection district of Missouri. The appoint- 
ment of Weisman as deputy was made in April, 1869, and ex- 
tended to so much of plaintiff's division as included Jackson 
county ; and on the 17th of April, the contract sued on was exe- 
cuted. This contract was to secure to the collector (the plaintiff) 
a faithful discharge of the duties of Weisman, thedeputy. This 
collection division for which Weisman was thus appointed deputy, 
at the date of the bond, corresponded with assessment division No. 
one, of said district, which also embraced all Jackson county. A few 
days after the execution of the contract referred to (viz: on 
May 3d, 1869), this assessment division, embracing only Jackson 
county, was divided into two districts, and the two called ‘‘Divi- 
sions One and Eleven.” 

The entire sixth collection district of the plaintiff embraced 
other counties than Jackson. In point of fact the deputy, whose 
securities are sued, collected the taxes in both Nos. One and 
Eleven, and the second count of the answer of defendants, which 
sets up as a defense this division of Jackson county into two as- 
sessment districts, was stricken out by the court. 

The first part of the answer denies the validity of the appor- 
tionment of Weisman, and the obligation of the instrument 
sued on. 

The third count of the answer denies the reception of the sums 
of money charged in the plaintiff’s account of defalcations. 

The obligation sued on, which is not under seal, was read in 
evidence on the trial, and the bill of exceptions states that the 
plaintiff introduced evidence tending to show that he appointed 
by an instrument in writing, under his hand, about the day 
of April, 1869, said Weisman, a deputy collector of internal rev- 
enue, within and for the division of said district, including Jack- 
son county, and that said Weisman, under said appointment, con- 
tinued to act as such deputy until March 16th, 1871, and during 
said period collected the several sums of money, and received from 
plaintiff the stamps mentioned in the exhibits filed with the peti- 
tion, and on account thereof paid over and accounted to plaintiff 
for the sums stated in said exhibits, and no more, and that said 
exhibits contain a true statement of the accounts of plaintiff and 
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said Weisman (which exhibits are set out in the record). And 
plaintiff introduced evidence tending to prove all the other issues 
in the case on his behalf; also evidence tending to show that the 
said sixth collection district consisted of several counties, and that 
the same was divided into different assessment subdivisions, which 
evidence in relation to said accounts consisted in part of monthly 
reports of said Weisman, as.deputy collector, made to tlie col- 
lector, specifying from whom and on what account collections 
were made, and which reports were on different forms, numbered 
and designated as explained by writing on the back of said ex- 
hibits of account. One of each of the several of said reports ig 
inserted as specimens of said reports and their counts. 
Defendants introduced evidence tending to show that, included 
in said accounts, as shown by said exhibits, are the proceeds of 
certain stamps sold by said Weisman at his office in Kansas City, 
in Jackson county, to persons residing and carrying on the busi- 
ness for which said stamps were required outside of Jackson 
county, and that said Weisman during said period, sold out of 
said stamps, for which he is charged in this account, an amount 
exceeding three thousand dollars to one Hutchinson, a resident of 
Clay county, Missouri, and the owner of a distillery in said Clay 
county—which stamps were required by said Hutchinson to be 
used at his said distillery and in the business thereof—and also 
evidence tending to show that, included in said accounts was an- 
other item of $829 tax collected by said Weisman, at his office 
in Kansas City, of Garth & Wymore, of Liberty, Clay county, 
Missouri, which tax was assessed upon said Garth & Wymore, in 
said Jackson county on account of their receipts from a business 
carried on by them in transferring goods from the terminus of 
the Hannibal and St. Joseph railroad, int Clay county, Missouri, 
across the Missouri river to Kansas City, in said Jackson county ; 
that said Garth & Wymore at all times resided in said Clay county, 
and kept their office and stables and teams in said Clay county, 
and were engaged in delivering the freight received by them from 
said railroad to merchants in Kansas City, and to other railroads 
at their depots in said Kansas City, in Jackson county, and that 
said Garth & Wymore were never assessed for such business except 
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as above stated, in said Jackson county. And evidence was intro- 
duced tending to show that, included in said accounts, were the fol- 
lowing : one item, $400 tax collected of John A. Sydenor, distiller, 
residing and doing business in Platte county, assessed in Division 
Ten; also a similar item of $100, and another of $29.17, which 
said items were for taxes against persons residing and doing the 
business for which said taxes were assessed outside of said Jack- 
son county, and which said taxes were assessed against said per- 
sons within and for divisions of said district other than that or 
those including Jackson county, which said items the court, by 
instructions, excluded from plaintiff's account. 

Defendants further introduced evidence tending to show that 
on the 23d day of January, 1871, plaintiff caused one W. H. 
Bliss, a deputy of plaintiff, to take charge and control of the 
office and business of said Weisman as such deputy collector, and 
to continue in such charge and control until the 10th day of 
March, 1871, and that on the 23d day of January, 1871, said 
Weisman was not indebted to plaintiff on account of stamps re- 
ceived by him in a sum exceeding $60, and that on the day 
of January, 1871, said Weisman was not indebted to plaintiff on 
all accounts, except stamps accounts, in a sum exceeding $30; 
and also evidence tending to show that prior to May 3d, 1869, 
said Jackson county constituted assessment Division One of said 
sixth district, and that on said 8d day of May, 1869, said Divi- 
sion One was divided by the assessor of said district into Divisions 
One and Eleven, Division One being thenceforth that part of Kansas 
City north of Twelfth street, and Division Eleven all the remainder 
of Jackson county, and that said accounts accrued in collecting in- 
ternal revenue in said Divisions One and Eleven, being all of Jack- 
son county, and that the divisions referred to in the evidence are 
such assessment divisions. 

In rebuttal the plaintiff introduced evidence tending to show 
that plaintiff never, at any time, caused said Bliss to take charge 
or control of said office or business of said Weisman, nor did said 
Bliss ever at any time take charge or control of said office or busi- 
ness, and that on the said 23d day of January, 1871, said Weis- 
man was indebted to plaintiff on his said stamp accounts in a sum 
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greater than $60, and in said other accounts in a sum greater 
than $30. 

And this was all the evidence in said cause. ; 

Plaintiff asked the court to give instructions numbered 1, 2, 3 
and 4, and to the giving of which, and each of which, the defend- 
ants at the time objected, and which are as follows : 

1. If the court, sitting as a jury, believes from the evidence, 
that Weisman was by plaintiff, on or about the middle of May, 
1869, in writing, appointed a deputy collector, then by the terms 
of the agreement and obligation sued on, he and his securities are 
liable and bound to pay to plaintiff all duties and taxes collected 
by said Weisman which were levied and assessed within the county 
of Jackson, and to account for all United States revenue stamps 
sent by plaintiff to said Weisman, and by him received as such 
deputy collector; and if the court shall believe from the evidence 
that said Weisman has failed to pay over any such duties and 
taxes so levied or assessed, and by him, said deputy, collected, 
and has failed to account for any such stamps, then the court will 
find for the plaintiff and assess his damages at the amount of such 
duties and taxes so collected and not paid over to plaintiff, and 
the value of such stamps so unaccounted for, giving to said Weis- 
man. all just credits, however. 

2. ‘‘Although the court may believe from the evidence, that the 
items of $400 and $100, collected of one Sydenor were assessed 
in assessor’s Division Ten, and that said division was not in 
Jackson county, still, if such amounts were actually received by 
said Weissman, and reported to plaintiff among his other collec- 
tions and sales of stamps, and if at certain times thereafter all 
the amounts reported up to that time, including said two items 
of $400 and $100, were paid by Weissman to plaintiff, then no 
deduction can be made in this suit on account of such items so 
assessed in Division Ten.” 

8. ‘Although the court may believe that some of the items 
charged in the accounts as taxes or duties, were collected by 
said Weissman as deputy collector, and that such items were not 
assessed in Jackson county, still, if such items have been paid 
to plaintiff, then no deductions should be made on account of 
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such items having been assessed in another assessment division 
than those constituting Jackson county.” 

4. ** Although the jury may believe that in January, 1871, 
plaintiff sent one Bliss, a deputy collector, to Kansas City to aid 
and assist said Weissman, and that said Bliss did thereafter assist 
said Weissman in the discharge ‘of some of his duties, and that 
the duties and taxes collected thereafter, and proceeds of stamps 
sold, were by those who made the collections and sales deposited 
to account of said Weissman, and by him on his checks drawn out 
of the bank, and that said Weissman made report of all such 
collections and sales as deputy collector, such facts in no 
way constitute a defense, and the defendants are liable for all 
failure to pay over money and account for stamps, until and after 
the actual removal of said Weissman from office.” 

The court gave for defendant the following instructions : 

1. ‘‘The item of $400, contained in the charge of $27,382.38, 
dated May 12, 1870, being for license tax of John A. Sydenor, 
as a distiller, living and carrying on his business as such distiller, 
in Platte county, Missouri, and not within said division including 
Jackson county, must be excluded from plaintiff’s account.” 

2. ‘‘If the court finds, from the evidence, that on the 23d day 
of January, 1871, the plaintiff caused his deputy, W. H. Bliss, 
to take charge of the office and business of said Weissman, as 
deputy collector within and for said division, and from that time 
on to continue in charge of said office and business, controlling 
and directing the same in the name of said Weissman, and with 
said Weissman’s consent, and that on the 31st day of January, 
1871, the said Weissman was in default to plaintiff on all ac- 
counts except stamp account, in the sum of $31 and no more, 
and that at the same time said Weissman was indebted to plain- 
tiff upon said stamp account only to the amount of $60, then the 
damages to be assessed against defendants cannot exceed the sum 
of $91, and interest thereon, although the court may find from 
the evidence, that said Weissman subsequently became indebted to 
plaintiff in a much larger sum as such deputy collector; unless 
the court further finds from the evidence, that such subsequent 
indebtedness in excess of $91, arose out of transactions had by 
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said Weissman, as such deputy collector, other than those which 
were done and made under the supervision and control of said 
Bliss.” 

3. “If Weissman was appointed deputy collector by plaintiff, 
and plaintiff put another deputy collector in the office of Weissman, 
and that deputy, although he did not assume control of the 
office to the exclusion of Weissman, yet if he sold and had 
charge of stamps, and made collections of monies, then, although 
the court may believe that defalcations occurred in said office, 
while both deputies were in said office, it devolves upon plaintiff, 
before he can recover, to show that the defalcation was not oc- 
casioned by the acts of the other deputy collector.” 

The court refused to give for defendants the following instrue- 
tions : 

1. ‘Under the bond sued on, defendants are not responsible for 
any liability incurred by Weissman in the performance of any 
duties of office as deputy collector not included in the regular 
collection of Internal Revenue in and for the division including 
Jackson county, and the breach assigned being for failure to pay 
over a balance of account, the items of which are set forth, all 
those items of said account charged against said Weissman, 
which do not properly belong to the collection of Internal Rev- 
enue within and for Jackson county must be excluded therefrom.” 

2. ‘The item of $826.96 being tax assessed upon Wymore & 
Garth, of Liberty, Clay county, must be excluded from plaintiff's 
account for the same reason.” 

8. “All other items shown by the evidence to be included in plain- 
tiff’s accounts of charges against said Weissman, not properly in- 
cluded within the collection of Internal Revenue for said division, 
must be excluded and deducted from the account of charges 
against said Weissman.” 

4. ‘There is no evidence of any breach of the conditions of the 
obligations sued on, subsequent to the 23d day of January, 
1871.” 

5. “If the court believes from the evidence, that plaintiff, as 
collector of said district, during said Weissman’s term of office 
as deputy, caused or permitted said Weissman, as such deputy, 
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to perform duties not included within the collection of revenue 
within and for said district, such as selling stamps to persons re- 
siding and doing the business for which such stamps were re- 
quired outside of said division, or collecting taxes from persons 
living and carrying on the business for which such taxes were 
assessed outside of said division, and that such transactions are 
included in, and are a part of, the general account charged 
against said Weissman in this account, the amount of which 
charges is not, and cannot be, ascertained, then the court must 
find for defendant.” 

6. “If the court believes from the evidence, that Weissman 
made collections to an unknown amount on illegal assessments, 
i. e., assessments upon persons doing business outside of the dis- 
trict of which he was deputy collector, and that he sold stamps 
to persons doing business outside of said district, then if it does 
not appear by plaintiff’s evidence what part of the alleged defal- 
cation was of such collections, defendants are entitled to recover.”? 

The court of its own motion gave the following declaration : 

‘‘The court declares the law to be, that for all collections made 
by said Weissman, as deputy collector, on assessments made out- 
side of Jackson county, and for all revenue stamps sold outside 
of said county by said Weissman, as such deputy collector, these 
defendants, as his securities, are not liable; but they are liable 
for all collections made by said Weissman, as such deputy col- 
lector on assessments made in Jackson county, though on persons 
residing outside thereof, and for all revenue stamps sold by said 
Weissman, as such deputy collector, in Jackson county, though 
to persons residing outside thereof; provided said Weissman 
failed to account to plaintiff therefor.” 

The facts and law of the case were submitted to the court, and 
after hearing the testimony and taking the same under advise- 
ment, the court gave a verdict and judgment for the plaintiff for 
$7,863.50. Motions for new trial and in arrest were made, ag 
usual, and overruled. 

In regard to some points properly presented by the refusal of 
instructions, no stress has been placed upon them in the argu- 
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ment before us, and we may therefore dispose of them by a bare 
statement of results. 

The validity of the obligation sued on, which is not 
a bond: under seal, is one of those points not insisted 
on, and indeed, the point seems to be well settled, in the cases 
cited, in favor of the plaintiff’s right to enforce a voluntary se- 
curity given him, whether conforming to the statute or not. If 
it were not so settled, the 10th section of the Internal Revenue 
law, which speaks of bonds and ‘‘other securities,” would seem 
to authorize the contract in question. 

Another point raised by the instruction is, that the plaintiff 
could not appoint a deputy for Jackson county alone, when the 
principal district embraced various other counties. But the act 
of congress (3 10) provides that ‘‘each collector shall be author- 
ized to appoint, by an instrument of writing under his hand, as 
many deputies as he may think proper, to be by him compensated 
for these services, and also to revoke any such appointment, giv- 
ing such notice thereof as the commissioner of internal revenue 
may prescribe; and may require bonds or other securities, and 
accept the same from such deputy, and each such deputy shall 
have the like authority, in every respect, to collect the duties and 
taxes levied or assessed, within the portion of the district as- 
signed to him, which is by this act vested in the collector him- 
self ; and each collector shall, in every respect, be responsible, 
both to the United States and to individuals, as the case may be, 
for all moneys collected and for every act done by any of his 
deputies, whilst acting as such, and for every omission of duty.” 

It seems clear from this section, that the collector has power 
to appoint deputies for distinct portions of his district, as many 
as he pleases, and these deputies are invested with all his au- 
thority within the portion of the district assigned to them. 

A prominent point discussed in this case arises from the change 
made after the execution of the obligation sued on, by dividing 
Jackson county into two assessment districts, and it is insisted 
that the obligation only extended to the assessment district as it 
was on the execution of the bond. The obligation certainly ex- 
tended to all that portion of plaintiffs collection district which was 
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assigned to Weissman, and although that district, which embraced 
all Jackson county, was known as ‘‘ Division One” when the con- 
tract was made, and was afterwards divided into two districts, one 
and eleven, for assessments, it is not easily perceived how any obli- 
gation could be enlarged or diminished by holding the securities 
responsible for defalcation in the district to which their principal 
was appointed deputy, although the name of the district was 
changed subsequently to his appointment and their obligation. 
Undoubtedly, if the bond or contract had been to secure Weiss- 
man’s discharge of duties as deputy for Division One, the securities 
could not be held for any default as deputy for Division Eleven, 
nor perhaps, under the decision of Judge Story in Miller vs. Stu- 
art (9 Wheat. 687), if Weissman had been permitted to act as 
deputy of the two divisions, although the money he received was 
altogether derived from the first. But the obligation was to ac- 
count for all collections in the plaintiff’s collection district, in- 
cluding Jackson county, and that embraced both Divisions One 
and Eleven, the second defense of the answer was therefore prop- 
erly stricken out. 

Another point made in the case is, that the deputy collector 
collected all taxes assessed in Jackson county, although from 
persons residing elsewhere, and that the securities were not re- 
sponsible for such collections, from persons residing outside of 
Jackson county. It seems to be well settled by the Supreme 
Court of the United States, in their construction of the revenue 
laws, that the collector has no authority to investigate the validity 
of assessments. The lists handed to him constitute the warrant 
to collect. (Haffin vs. Mason, 15 Wall. 675.) The collections 
objected to were, therefore, obligatory, and such as the securities 
of the deputy collector were liable for, although the assessments 
may have been erroneous or illegal. 

There is more difficulty in regard to the sales of stamps made 
by the deputy to persons outside of Jackson county, for which, in 
this case, the defendants were held responsible. Neither the col- 
lector nor any deputy has authority, by the revenue law (§§ 52, 
53, &c.) to sell stamps to any brewer or distiller, or manufac- 
36—voL. LXII. 
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turer of tobacco, outside of. his district, and if the deputy for 
Jackson county did sell stamps to any person outside of the 6th 
collection district, his securities would not be liable, because they 
only undertake to respond for his fidelity in regard to such duties 
as the law requires of him. The instruction given by the court 
admits of an interpretation which would authorize the deputy for 
Jackson county to sell stamps to any one in the State, provided 
the sale was made within Jackson county, but I infer from the 
counter instruction asked by the defendants, and which was re- 
fused, that there was no sale made to any one outside of the col- 
lection district, and, therefore, no necessity of any qualification 
of this kind being made. The question arose on sales in Jack- 
son county to persons in some other county in the collection dis- 
trict, and the question is, whether the deputy had any such 
power. 

It will be observed that this 10th section of the revenue law, 
which authorizes the appointment of deputies, and provides for 
their responsibility to the principal, distinctly declared that, 
‘teach such deputy shall have the like authority, in every respect, 
to collect the duties and taxes levied or assessed within the 
portion of the district assigned to him, which is by this act 
vested in the collector himself.”? A sale of stamps is a mode of 
collecting a tax. Section 52 provides, ‘‘that the commissioners 
of internal revenue shall cause to be prepared, for the payment 
of the tax aforesaid, suitable stamps denoting the amount of tax 
required to be paid on the hogshead, barrel, etc.”” These stamps 
are to be furnished to the collector, and to be sold only to brew- 
ers in his district. What right, then, has the deputy collector in 
Jackson, to collect a tax in Platte or Cluy counties, by the sale 
of stamps to the owner of a brewery or distillery in one of these 
counties? The sale of the stamps is in fact a collection of the tax, 
and the distinction taken by the circuit court between assessments 
‘made in other counties than Jackson, and the sale of stamps to 
persons in other counties, is not satisfactory. The duty of the 
deputy is confined to the portion of the district assigned to him, 
and his securities are only responsible for his performance of such 
duties as the law imposes. The sale of a stamp to a brewer in 
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Platte county is a collection of a tax levied on a citizen of Platte 
county, and outside of the district entrusted to the deputy. 

The judgment is reversed, and the cause remanded. Judges 
Wagner and Sherwood concur ; Judge Hough not sitting. 





Writram C. Rickey, ef al., Defendants in Error, vs. WILLIAM 
TENBROECK, e¢ al., Plaintiffs in Error. 


1. Sale—Breach of contract of—Measure of damages.—In an action by the 
vendor against the vendee, for the non-acceptance of property sold or con- 
tracted for, the measure of damages is the difference between the price agreed 
upon and the market value of the property at the time and place of delivery. 
And the property may be resold at such time and place, and notice being given 
to the original vendee, the price brought at the re-sale may be treated as de- 
termining the market value. 

2. Statute of frands— Verbal contract of sale at subsequent day—Treated as an 
offer, when—Part delivery.—Where, under a verbal contract entered into for 
the sale of certain head of cattle, a part of them were to be delivered in one 
week, and the remainder in subsequent instalments, from time to time, as the 
vendee might require, held, that although the contract was, when made, void 
under the Scatute of Frauds (Wagn. Stat. 57, 3 6), it was nevertheless good as 
a proposition touching the price, and the delivery and acceptance of the first 
instalment, at the time named, without any change of terms and under the 
proposition or offer, made it binding and took the case out of the statute. 
The part delivery need not be made at the time of the contract. 

8. Defect of parties—Failure to take advantage of by demurrer or answer.— 
In suit on a contract for the purchase price an instruction to the jury 
that if the articles were owned by plaintiffs in conjunction with others, they 
should find for defendant where the defect of parties was not taken advantage 
of by demurrer or answer, was properly refused. (Wagn. Stat. 1015, 3 10.) 


Error to Cole Circuit Court. 
E. L. Edwards & Son, for Plaintiffs in Error. 


I. All persons having a legal interest in the matter in contro- 
versy should have been made parties plaintiffs. (Wagn. Stat. 
1870, §§ 2, 4, 6.) 

II. The plaintiffs, if entitled to recover at all, could only re- 
cover the difference between the contract price and the market 
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value of the cattle in the market where they were to be delivered 
(in this case at the City of Jefferson). (Whitmore v. Coats, 14 
Mo. 9; White vs. Salisbury, 33 Mo. 150; Koeltz vs. Bleckman, 
46 Mo. 320.) 

III. The delivery in this case was not such as to take the case 
out of the statutes of frauds. (White vs. Salisbury, supra ; 
Harvey vs. The St. Louis Butchers Joint Stock & Ben. Assn., 
89 Mo. 211.) 


Ewing, Smith § Pope, for Defendants in Error. 


I. In an action against a vendee for refusing to receive goods, 
the measure of damages is the difference between the price agreed 
upon and the market value of the goods at the time of breach, or 
the amount obtained on a re-sale. (Vanhorn vs. Rucker, 33 Mo. 
891, and cases cited ; Rush vs. Bradford, 15 Ala. 37 ; 20 Conn. 
88 ; McNaugter vs. Cassally, 4 M. L. 530; Crooks vs. Moore, 1 
Sandf. 297 ; 30 Wis. 290; Northrup vs. Cook, 39 Mo. 208, and 
cases cited ; Koeltz vs. Bleckman, 46 Mo. 320; Hill. Sales, 422, 
2d ed.) 

II. The acceptance of part of the goods bought makes the 
contract good for the whole. (Gault vs. Brown, 48 N. H. 183; 
Marsh vs. Hyde, 3 Gray, 831; McNight vs. Dunlap, 1 Seld. 
537 ; Ross vs. Welch, 11 Gray, 235; Gillman vs. Hill, 36 N. 
H. 311, 321; Phelps vs. Cutler, 4 Gray, 187; Scott vs. East 
Counties R. R. Co. 12 M. & W. 33 ; Gilliat vs. Roberts, 19 L. J. 
Ex. 410; 1 Chit. Cont. [10 Am. Ed.] 563 ; Tatum vs. Brooker, 
51 Mo. 148.) 

III. The question as to whether there was a delivery and accept- 
ance of part of the property sold, was properly submitted to the 
jury. (4 Gray, 140; Hill. Sales, [2 ed.] p. 88; McCandlish 
vs. Newman, 22 Penn. 460; 20 Vt. 624; Harlan vs. Bidwell, 
16 Ohio, 509 ; Phelps vs. Cutler, supra; Pratt vs. Chase, 40 
Me. 269; Bass vs. Walsh, 39 Mo. 192; Frazier vs. Fredericks, 
4 Zab. 162 ; Shaddon vs. Knott, 2 Swan, 358 ; Smith vs. Lynes, 
1 Seld. 41; Sawyer vs. Nichols, 40 Me. 212; 14 Ala. 469; 
Stilwell vs. Bowling, 36 Mo. 310.) 
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IV. The first instruction asked on the part of defendants was 
properly refused. The statute of frauds does not require that a 
part of the property sold should be delivered to the vendee on the 
day the contract was made. A subsequent delivery and accept- 
ance of a part of the property, under the contract as found by the 
jury, is sufficient to take the case out of the statute. (McNight 
ys. Dunlap, 1 Seld. 537 ; Sprague vs. Blake, 2 Wend., and cases 
cited ; Vincent vs. Germond, 11 Johns. 283 ; Marsh vs. Hyde, 8 
Gray, 331, and cases cited; Ross v. Welch, 11 Gray, 235; 
Gault vs. Brown, supra.) 

V. The second instruction asked by defendants was properly 
refused. If.the vendee unreasonably neglects or refuses to com- 
ply with conditions precedent to delivery, or to receive the goods 
on delivery, the seller may, after due delay and proper precau- 
tion, re-sell them, and hold the buyer responsible for the loss or 
deficit in the price. (Ingram vs. Mathien, 3 Mo. 209 ; Van Horn 
vs. Rucker, 38 Mo. 391; McLean vs. Dunn, 4 Bingh. 722; 
Martins vs. Adcock, 4 Ep. 251; Girardvs. Taggart, 5 8. & R. 
19; Sands vs. Taylor, 5 Johns. 395.) 

VI. The fourth instruction was very properly refused. A de- 
fect of parties plaintiff must be taken advantage of by either de- 
murrer or answer, and if the objection be taken in neither man- 
ner, it will be deemed to have been waived. (Wagn. Stat. 1014, 
§ 6 subdivision 4 thereof; p. 1015, §10; Gamble vs. John- 
son, 9 Mo. 597; Reugger vs. Lindenberger, 53 Mo. 364; Kel- 
logg vs. Malin, 62 Mo. 429.) 


Norton, Judge, delivered the opinion of the court. 


This suit was brought in the circuit court of Cole county for 
the recovery of damages for an alleged breach of contract for the 
sale of fifty-two head of cattle. The petition alleges that plain- 
tiffs, in May, 1873, sold defendants fifty-two head of beef cattle 
at four and a quarter cents per pound for fifty head, and 
four cents per pound for the other two head; that it was 
agreed that the two cattle should be delivered to defend- 
ants the following week after the sale, and the other fifty in 
lots of fifteen per week, beginning about the first of June ensuing, 
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until all were received. It is further alleged that plaintiffs deliy- 
ered and defendants received, in pursuance of said contract, the 
two head, and refused to receive the remainder of the lot of cattle 
sold. 

The answer of defendant denied the allegations of the petition 
and set up the statute of frauds in bar of plaintiffs’ right of re- 
covery. Plaintiffs on a trial obtained judgment for $618, to re- 
verse which the case is brought here by writ of error. 

The evidence offered by plaintiffs tended to sustain the allega- 
tions of the petition as to the contract of sale of fifty-two beef 
cattle at the price stated thereon, the delivery to and acceptance 
by defendants of two of them, about one week after the sale was 
made, and the refusal of defendants to receive the remainder. 

The contract was not reduced to writing, nor was anything 
paid by defendants at the time it was made, nor were any 
of the cattle received by defendants till about one week 
after the contract was made. The evidence further showed 
that after the refusal of defendants to receive fifty of the cattle, 
plaintiffs shipped part of them in July, 1873, to Chicago, and 
sold them in open market for 3$ cents per pound, and about the 
last of July or first of August shipped the remainder to St. Louis 
and sold them from 1} to 2} cents per pound. 

On the above state of facts the court, against the objection of 
defendants, gave the following, which was the only instruction 
given in the case: ‘‘If the jury believe from the evidence that 
plaintiffs and defendants entered into a contract whereby defend- 
ants were to receive of plaintiffs two head of cattle, at the farm of 
plaintiffs, at four cents per pound, and to receive fifty other head 
at Judge Carrington’s under the same contract at four cents 
and a quarter per pound, and that in pursuance of said 
contract the plaintiffs delivered the two head of cattle to de- 
fendants, and were ready and willing to deliver the others, when 
defendants would receive them under said contract, and defend- 
ants declined to receive said fifty-two head of cattle ; and that 
plaintiffs, afterwards made sale of them in open market in Chi- 
cago and St. Louis, and that the same were sold for a less sum 
than they had been sold to defendants, then the jury must find 


































OCTOBER TERM, 1876. 





Rickey, et al. v. Tenbroeck, et al. 





for plaintiffs the amount of difference between what defendants 
agreed to pay plaintiffs therefor, and what they were actually 
sold for.” 

In an action by vendor against vendee, for the non-acceptance 
of property sold or contracted for, the measure of damages is 
the amount of actual injury sustained by vendor in consequence 
of such non-acceptance, which is usually the difference between 
the price agreed to be paid and the value of the property. In 
order to give the vendor complete remedy he must recover the 
difference between the agreed price affd that at which he could sell 
at the time when the vendee was bound to receive and pay for the 
thing bought. (Dana vs. Fielden, 2 Kern [N. Y.] 40; Haskell 
vs. McHenry, 4 Call., 411; Whitmore vs. Coates, 14 Mo. 9; 
Orr vs. Bigelow, 14 N. Y. 556; Ballentine vs. Balmer, 46 Penn. 
177; 2 Pars. 484; Allen vs. Jarvis, 20 Conn. 38; Mulloy vs. 
Ford, 29- Barb. 454.) In Hilliard on Sales, 422, the rule of 
damages is stated to be the difference between the agreed price 
and the market value of the goods at the time of the breach, or 
the amount obtained on a re-sale. The authorities referred to 
as sustaining the right of.vendor to recover the difference between 
the contract price and the amount obtained on a re-sale, proceeds 
upon the theory that a re-sale of the property on notice to the 
vendee is a proper method of ascertaining the market value, and 
that when this method is adopted the re-sale should be made at 
the time of the breach or within a reasonable time thereafter. 
(Crooks vs. Moore, 1 Sandf. 297.) How is this market value to 
be ascertained, and in what place is the sale to be made? We 
think it is the market value at the place the property is to be de- 
livered, and if resold the sale should be in that place, and may 
be at public auction, especially if notice be taken. (Van Horn 
vs. Rucker, 33 Mo. 392; Story Sales, 314; Sands vs. Taylor, 
5 John. 395.) 

‘The case of Chapman vs. Ingram, (30 Wis. 290,) to which 
we have been cited, was an action to recover damages against the 
defendants for refusing to receive and accept 79,000 feet of lum- 
ber which was to be delivered at a certain mill at Eau Claire. 
After defendants refused to receive the lumber it was run to 
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Lansing, Iowa, and sold, and plaintiff recovered in the court be- 
low the difference between the contract price and what it sold for 
at that place, after deducting the necessary expenses of running 
the lumber there. In reversing the judgment the court says: 
‘*The lumber was to be delivered at Eau Claire. Selling the 
lumber at any place is only a convenient method of ascertaining 
the difference between the contract price and value of the lumber 
where it ought to have been accepted, but it is not the only means, 
The plaintiff might show by. other evidence what the lumber was 
worth at Eau Claire, withouf resorting to a sale even there to test 
its value, but to move the lumber away for two or three hundred 
miles, and charge defendant with the increased risk and expense 
of a re-sale in a foreign market, is imposing on defendant a loss 
which the law does not authorize.” 

In the case at bar, according to the evidence, the breach of 
contract occurred about the 15th of June, 1873 ; the cattle were to 
be delivered at or near Jefferson City ; a part of them were shipped 
by plaintiffs about the middle of July to Chicago, a distant mar- 
ket in another State, and sold; the remainder were shipped to 
St. Louis and sold; and they were shipped without notice to de- 
fendants. : 

Rickey, one of the plaintiffs, in his evidence states that at the 
time defendants refused to receive the cattle, they were dropping 
in the market, and had then declined one-half cent per pound; 
‘* that the difference between the price he sold them for and what 
defendants had agreed to pay, was sixteen dollars per head, after 
deducting expenses of shipping.” 

The measure of damages, contained in the instructions given for 
plaintiff, required the jury, if they found for him, to assess his 
damages at the difference between what defendant was to pay for 
them, and what they actually sold for in Chicago and St. Louis, 
notwithstanding the evidence of one of the plaintiffs showed that 
at the time defendants refused to receive the cattle and made a 
breach of his contract, they had declined but one-half cent per 
pound. The plaintiff’s evidence certainly fixes a more just rule 
of damages in this case, when he establishes the value of the cat- 
tle at the time the breach took place, than is laid down in the in- 
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structions of the court, which virtually prohibited the jury from 
considering this fact, and required of them to take the price 
obtained for them in Chicago, a foreign market, at a sale made 
about a month after the breach, as conclusive evidence of the value 
of the cattle at the time of the breach. 

The instruction, prohibiting (as it virtually did) the jury from 
considering the fact stated by plaintiff in his evidence that the 
cattle had depreciated one-half cent per pound below contract price, 
when defendants refused to accept them, deprived defendants of the 
benefits of this testimony, and for that reason it should not have 
been given. As this view necessitates a reversal of the judgment 
the other point presented will be noticed. 

It is urged by defendants’ counsel that the contract sued upon 
is void under section 6 (Wagn. {3tat. 57), which declares all con- 
tracts void for the sale of goods, &c., for the price of thirty dol- 
lars and upwards, unless the buyer shall accept part of the goods 
and actually receive the same, or give something in earnest to bind 
the bargain, &. The evidence in the case shows an entire con- 
tract, entered into the 20th of May, 1873, for the sale of fifty- 
two head of cattle, under the terms of which two of them were 
delivered in about one week after the sale, and the remaining fifty 
to be delivered in lots of ten and fifteen as defendant wanted 
them, and he was to take the first lot about the first day of June 
following. Two of the cattle were received by defendants several 
days after the contract as a part of the lot contracted for. 

Although the contract at the time was void under the statute, still 
it was good as a proposition of price, and a subsequent delivery and 
acceptance of two of the cattle, one week after it was made, with- 
out any change of its terms, and under the proposition or offer, 
makes it binding, and takes the case from under the operation of 
the statute of frauds. Such is the construction which statutes 
worded like ours have received in other States. 

In the case of Sprague vs. Blake (20 Wend. 63), which involved 
the same question raised here, and on a similar statute, Cowen, J. 
remarks: ‘* The part delivery need not be made at the time of 
contract. An oral agreement may stand for a mutual agreed pro- 
position, and unless revoked, the subsequent acceptance of part of 
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the goods which were the subject of oral negotiation will make it 
binding.” Under this view the instructions asked by defend. 
ants, numbered 1, 2 and 3, were properly refused by the court, 
(Hart vs. Sattley, 3 Camp. 528 ; Jennings vs. Wheeler, 7 Cow. 256, 
262: 6 Wend. 397, 400 ; Grant vs. Brown, 48 N. H. 183 ; Marsh 
vs. Hyde, 8 Gray, 331 ; McKnight vs. Dunlap, 1 Seld. 537. ) 

Instruction No. 4, whieh asked the court to declare that if the 
jury believed the cattle were owned by others in conjunction with 
plaintiffs they would find for defendant was properly refused. 

Our statute provides, that when a party fails to take advan- 
tage of a defect of parties, either by demurrer or answer, he shall 
be deemed to have waived the same. (Wagn. Stat. 1015, § 10; 
Reugger vs. Lindenberger, 53 Mo. 364; Kellogg vs. Malen, 62 
Mo. 429.) 

Judgment reversed and cause remanded. The other judges 
concur. 





Srate or Missouri, Respondent, vs. WILLIAM JAMES, Appel- 
lant. 


1. Indictment following language of statute sufficient, when.—An indictment for 
circulating serip, ete. (Wagn. Stat., 210, 3 1) which fully describes the offense 
under the act and follows the language of the statute is sufficient. 

2. Agent-Liability of principal for act of-—Scrip, circulation of, contrary to statute 
— Agent and principal— Connection of, evidence as to—W here an agent puts in 
circulation, receives or offers in payment a note or scrip, or other instrument 
of writing in lieu of money, (Wagn. Stat. 210, 3 1) the agent is guilty under 
the statute of a misdemeanor, and, unless the principal can be connected 
with the act by other evidence than that of a general employment, the latter 
is not liable. If the aet be done by the command or direction of the principal 
then both are equally liable. And the command or direction may be shown by 
direct evidence, or by the presence of the principal at the time the instrument 
is put in circulation, or when received in payment. And the act of the 
agent may be shown without connecting the principal in the first instance 
therewith, if that be done afterward, during the progress of the trial. If not, 
the evidence may be ruled out by a proper instruction. 
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8. Indictment—Serip, circulation of —Alilegation and proof as to denomination— 
Intent of defendant not essential under slatute-—On an indictment for circulation 
of scrip in lieu of money, which charges that the scrip was of the denomina- 
tion of one and five dollars, an instruction which does not confine the eousid- 
eration of the jury to paper of those denominations is erroneous. And an in- 
struction that to convict him it must appear that defendant intended that the 
scrip be used as a medium of trade in lieu of money, is also erroneous, 
Under the statute such intent is not essential. 

4. Indictment—Circulation of scrip—Two counts for same offense, separate fine 
under cach—Fine, cumulative and unwarranted, when.—Where in an indict- 
ment under the statute (Wagn. Stat. 210, 3 1), for circulating scrip, ete., the first 
count charged the paper to be scrip, and the second described the medium as 
a note, both were held to be substantially different statements of the same of- 
fense, made to anticipate any variance in the evidence; and since the jury 
were authorized under the law to assess the punishment and muleted defend- 
ant with a fine of $5,000 under each count, it was held that the fine under the 
first count was the maximum contemplated by the statute (Wagn. Stat., 1108); 
that the additional fine under the second count was cumulative and not war- 
ranted by law, 


Appeal from Phelps Circuit Court. 


Lay & Belch, for Appellant, cited: Chitt. Cont. 218; 1 
Pars. Cont. 42; Greenl. Ev. § 68; State vs. Page, 19 Mo. 218, 
219-20; People ex red. Tweed vs. Liscomb, 60 N. Y. 559; U.S. 
vs. Magwire, Ap. 1876, p. 273. 


J. A. Hockaday, 4lt’y Gen’l, for Respondent, cited: State 
vs. Page, 19 Mo. 219; State vs. Roehm, 61 Mo. 83; Edward- 
son vs. Garnhardt, 56 Mo. 87; 49 Mo. 298; 51 Mo. 269; State 
vs. Marshall, 36 Mo. 400; Hayden vs. Tucker, 37 Mo. 225; 
Gregory vs. Regina, 15 Q. B. 974 ; Young vs. The King, 3Q. B. 
98 ; People vs. Gates, 18 Wend. 311; People ex re/. Tweed vs. 
Liscomb, 60 N. Y. 564, and authorities cited by district attorney. 


Norton, Judge, delivered the opinion of the court. 


The indictment in this case is founded on Wagn. Stat., 210, 
§ 1, and consists of three counts. The first count charges that 
defendant being a person unauthorized so to do, did unlawfully 
create, issue and put in circulation as a circulating medium divers 
notes, to-wit: two notes, each of the denomination of one dollar, 
and each note evidencing that it would be received in payment of 
debts and used as a currency and medium of exchange in lieu of 
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money, contrary, ete., against the peace, etc., of the State. The 
second count charges the same offense, and omly varies from the 
first in using the word ‘‘ scrip ” instead of ‘‘ notes.”” The third 
count only varies from the other two in charging defendant with 
creating and circulating, etc., two notes each, of the denomina- 
tion of five dollars. At the August term of the Phelps County 
Circuit Court, defendant was tried by a jury, and was found 
guilty as charged in the first and second counts, and his fine as- 
sessed at five thousand dollars on each count. Upon this finding 
the court entered up judgment against defendant for ten thousand 
dollars. After the overruling of motions in arrest and for a new 
trial, to which exceptions were taken, the cause was brought here 
by appeal. 

It is urged here that the indictment is defective because the 
notes and scrip are not sufficiently described, and because no of- 
fense known to the statute is charged. 

The statute on which the indictment is founded (Wagn. Stat., 
210, § 1,) declares ‘‘ that no person unauthorized by law shall 
create or put in circulation as a circulating medium any note, bill, 
check or ticket, or other instrument of writing purporting or evi- 
dencing that any money will be paid to the receiver, bearer or 
holder thereof, or to any person by any name or description what- 
soever, or that it will be received in payment of debts or be used 
as a currency or medium of trade, in lieu of money.” The in- 
dictment states every fact and circumstance descriptive of the of- 
fense as defined by the statute, and follows the language of it, 
and is therefore sufficient under repeated decisions of this court. 
(State vs. Bateson, 31 Mo. 343; State vs. Stubblefield, 32 Mo. 
563 ; State vs. Hereford, 13 Mo. 8.) 

In support of the indictment the State offered in evidence two 
engraved notes, as follows: 

State of Missouri, (Vignette) No. 599. One. 
Merrimac Iron Works, A. 
February 1, 1869. 

I will pay to the bearer one dollar in merchandise at cash 
prices, on presentation of this note at my store. 

Wm. JAMEs. 




















OCTOBER TERM, 1876. 





State v. James. 





The other note was of the same date and description. 

In further support of the indictment several witnesses were per- 
mitted to testify that such notes as the above were in circulation at 
St. James ; that the defendant had places of business in St. James ; 
that they had given notes like the above to the book-keeper 
of defendant in payment of bills of flour, etc., bought at de- 
fendant’s mill and store, and also to one Pinto and others who 
did business for defendant in payment of debts for rent and shop 
bills. 

Defendant objected to the reception of the evidence, on 
the ground that it was not first shown that such agents had au- 
thority from defendant to issue, pay out or receive such notes. 
Under the second section of the act on which this proceeding is 
instituted, it is,made an offense for any person to put in circula- 
tion any such note as is described above; and by the third sec- 
tion, it is unlawful for any person to receive or offer in payment 
any such note. So that their agents, in putting in circulation, 
receiving or offering in payment the notes in question were guilty 
of unlawful acts amounting to misdemeanors, so far as they re- 
lated to the circulation of such paper, and unless the defendant 
was connected with these unlawful acts by other evidence than 
that which showed a general employment of these agents, he is 
not liable for their acts. If these acts were done by the com- 
mand or direction of defendant, then both would be equally liable 
to the penalties which the law imposes. This command or direc- 
tion to the agent could be shown by direct evidence of the fact, 
or by his presence at the time of their being thus put in circula- 
tion, or at the time they were received in payment for debts or 
for merchandise sold. The only authority which the law pre- 
sumes to be conferred on an agent is an authority to’do all law- 
ful acts pertaining to his employment. (1 Greenl. Ev. § 68.) 
While the evidence offered could not be received to bind defend- 
ant, unless he was connected with the transaction by other evi- 
dence, it might well have been received for the purpose of show- 
ing that such notes were in circulation in that community. If in 
the progress of the trial the evidence failed to connect defendant 
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with such circulation, the court should have instructed the jury as 
to its legal effect. 

The fact of creating and circulating such notes must be estab- 
lished, as other facts are established. It must be shown that they 
were made by the defendant, or authorized to be made, or recog- 
nized by him after they were made, or that they were circulated 
by him, or that he authorized them to be circulated. ° 

The objection made to the reception of the notes in evidence 
on the ground that they did not support the allegations of the in- 
dictment, and that there was no evidence that defendant had cre- 
ated the notes, was properly overruled. The notes offered as evi- 
dence answered fully the description in the indictment, and it was 
shown by one witness that defendant on one occasion gave ‘‘green- 
backs” for two of them of the denomination of five dollars each. 

On the part of the State the court instructed the jury, thatif de- 
fendant created, issued or put in circulation as a circulating me- 
dium, any scrip or notes, and that said notes were used in the 
payment of debts, or used as a currency or medium of trade in 
lieu of money, they would find defendant guilty. 

The evidence showed that scrip or notes of the denomination 
of one, two, three and five dollars were in circulation. The in- 
dictment charged the defendant with creating and circulating 
notes of the denomination of one and five dollars, and the instruc- 
tion given was erroneous in not confining the consideration of the 
jury to notes of the denomination charged in the indictment. Un- 
der it, although the jury might believe that defendant did not 
create or circulate notes of the denomination of one and five dol- 
lars, yet if they believed that defendant did create or circulate 
notes of the denomination of two and three dollars, they were 
required to find him guilty, although not charged in the indict- 
ment with the creation or circulation of such notes. 

The sixth instruction asked by defendant, ‘‘ that defendant 
could not be held to answer for the acts of others, in taking up 
and circulating the notes or bills of the character of those read in 
evidence, unless authorized by him, and that such authority can- 
not be inferred from a general employment, but must be shown 
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by other evidence to the satisfaction of the jury,” ought to have 
been given, and the trial court committed error in refusing it. 

The fifth instruction which asked the court to declare ‘‘ that 
although the jury might believe that defendant created and issued 
the notes of the denomination of one-dollar to his employees, un- 
less they believe it was done with the intention that they should 
be used as a medium of trade in lieu of money, they should ac- 
quit,”” was properly refused. Under the statutes it is not a ques- 
tion of intention ; the offense consists in creating or putting in 
circulation as a circulating medium. 

It is also urged by defendant’s counsel that the first and second 
counts of the indictment charge the same offense, and were sup- 
ported by the same evidence, and that the verdict of the jury 
finding defendant guilty on both counts, assessing his fine on each 
at five thousand dollars, and the judgment of the court thereon 
for ten thousand dollars, inflicted upon defendant double and 
cumulative punishment. The case of The People ex 7e/. Tweed 
vs. Liscomb is cited as authority in support of this view. In 
that case the relator Tweed had been tried on an indictment con- 
taining 220 counts, each charging a misdemeanor by neglect of 
duty as one of the board of auditors of claims against the county 
of New York. He was found guilty upon 204 of the counts, 
upon twelve of them the court sentenced him to twelve successive 
terms of imprisonment of one year each, and to fines of $250 
each. The highest punishment imposed by the statute under 
which he was indicted, was one year’s imprisonment and a fine of 
$250. After Tweed had suffered one year of imprisonment and 
paid one fine of $250, he instituted proceedings by habeas cor- 
pus and asked his discharge from further imprisonment, on the 
ground that the judgment of the court in which he was tried, in 
so far as it sentenced him to imprisonment on the verdict of the 
jury, in excess of one year, and to the payment of fines in excess 
of $250 was void. 

In disposing of this point, which was the principal one before 
the court, they say: ‘‘ In theory every count in an indictment is 
for a distinct offense, but in fact, in most cases, as is well under- 
stood, several counts are resorted to and the same offense stated 
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in different forms and with different circumstances, to meet the 
evidence that may be adduced on the trial. In no event could 
there be in such cases but a single punishment, and that as for 
one offense charged, in different ways to avoid a variance.” It 
is further added, ‘‘ that no authority is found for holding that the 
common law as it existed in England in 1775, or as it exists and 
is administrated in this State, permits cumulative sentences to be 
imposed on conviction for several distinct misdemeanors charged 
in different counts in a single indictment, in the aggregate ex- 
ceeding the punishment prescribed by law as the extreme limit of 
punishment for a single misdemeanor. The power of the court 
was exhausted by one seutence to imprisonment for one year and 
a fine of two hundred and fifty dollars, or if several judgments 
can be pronounced by a sentence, the same in the aggregate dis- 
tributing such punishment and apportioning it to the convictions 
on the several counts according to the demerits of the offenses 
charged in each, each and every of the judgments in excess of 
that limit was coram non judice.” 

The point was ruled in favor of the relator, Tweed, and he was 
discharged. 

The difference between that case and the case at bar is, that the 
statute under which defendant, James, was convicted, fixes the 
minimum punishment at a fine of $250, but leaves the maximum 
punishment to the discretion of the court or jury. In such cases 
it is provided by section 4, Wagn. Stat. 1108, that when there is 
any alternative or discretion in regard to the kind or extent of 
punishment to be inflicted, the jury may assess and declare the 
punishment in their verdict. 

The case before us cannot be brought within the principle of 
the Tweed case, on the point that the judgment of the court in ex- 
cess of the maximum punishment prescribed is void, unless it be 
considered that the maximum punishment was fixed in the verdict 
of the jury assessing the punishment of defendant on the first 
count at a fine of five thousand dollars. 

This view would seem to be the correct one, especially when 
considered in connection with the fact that the section of the act 
above quoted authorized the jury to assess the punishment, and ' 
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the further fact that the offense charged in both counts of the in- 
dictment, on which the defendant was convicted, was, substantially 
and in fact, but one offense differently stated to meet or antici- 
pate any variance in the evidence—the only variance in the two 
counts being that the paper was described in the first count as 
two notes, and in the second as two scrips. 

Judgment reversed and cause remanded. The other judges 
concur. 
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Tueopors Serrert, Respondent, vs. Saran WITHINGTON, ef al., 
Appellants. 


1. Trespass—Parol license to occupy premises.—The recipient of a parol liceuse to 
occupy premises cannot be charged as a trespasser or tort feasor. 

2. Forcible entry and detainer—Possession of premises in making repairs—Hn 
trance in pursuance of orders, obtained by force —Where one receives the key 
to abouse in order that he may make repairs therein, and is in possession and 
at work on the repaire in obedience to express directions, and using 
reasonable diligence to complete the work, when suit is brought agains¢ 
him for forcivle entry and detainer, the action is premature and he can- 
not be held. And it makes no difference that in effecting an entrance into the 
house, in obedience to such orders, he is compelled to overcome obstacles 
placed there by plaintiff himse'f. 

3. Practice, civil—Instructions——-Evidence—Where the evidence tends to estab 
lish a certain state of facts it affords basis for an instruction. 


“tppeal from Franklin Circuit Court. 


James Halligan, for Appellants, cited: Hall vs. Davis, 2 
Car. & P. 687. 


John R. Martin, for Respondent, cited: Beeler vs. Cardwell, 
29 Mo. 72; Id. 33 Mo. 84; Harvie vs. Turner, 46 Mo. 444; 
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313. 
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SuHERwoop, Judge, delivered the opinion of the court. 


Action for forcible entry and detainer of premises in the 
town of Pacific, brought December 2nd, 1871, before a jus- 
tice of the peace, removed by certéorarz to the circuit court and 
there tried in May, 1872, resulting in a judgment for the plain- 
tiff. Mrs. Withington had leased the premises to the plaintiff who 
had occupied them from December, 1870, until the next October, 
when he moved into another house still retaining possession of 
the front door key, but surrendered one of the back door keys to 
defendant at her request, in order to raise the building and make 
necessary repairs therein. ‘The alleged forcible entry is charged 
in the complaint to have occurred on the 16th day of November, 
1871, although plaintiff in his testimony places the occurrence on 
the 17th of that month. There was no rent due at that date, nor 
until the 16th of the next succeeding month, and the rent as falling 
due has been continuously tendered, but as often refused. On 
the 15th of November, or the day before the alleged forcible en- 
try took place, and while the repairs commenced by defendant 
were in progress, plaintiff served a notice on defendant requiring 
her to finish the repairs in the least possible time, or else he would 
sue for damages, and also notifying her that she would be held 
accountable during such period as the premises were rendered un- 
tenable by reason of the repairs. The defendant insists that the 
repairs were not completed until the 25th of December, while, on 
the contrary, plaintiff states that after the completion of the re- 
pairs, he, on the 16th day of November, opened the front door 
and put in some nails and salt, and then fastened the back door 
‘*g0 nobody could get in.””? This was done, not with a key, though 
plaintiff had one as he himself testifies, but with a brace placed 
against the door and nailed to the floor. There was no testi- 
mony tending to show that plaintiff had ever demanded the key 
obtained from him by defendants; and the latter claim that 
they proceeded on the 16th day of November to the building 
‘to continue the repairs, found the back door fastened on the 
inside, and after striking against it the force of the blow 
shook a glass loose, and they were thus enabled to remove the 
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brace, open the door, and proceed with the work already begun. 
So that the chief point of dispute in the evidence adduced by the 
parties litigant is on the question whether the entry was effected 
through the back door, in the manner above stated, previously or 
subsequently to the completion of the repairs; the defendants 
affirming the former, the plaintiffs the latter. 

The cause was tried without the intervention of a jury. For 
the plaintiffs the usual stereotyped declaration of law was 
given that the title to the premises in question was not in- 
volved, but only whether the plaintiff or defendants were enti- 
tled to possession, at the time of the alleged forcible entry, and 
that if plaintiff was in peaceable possession of the premises, and 
defendants at the time mentioned in the complaint, and against 
plaintiffs will, took possession thereof, judgment must go for 
plainti ff. 

And the law was also declared in plaintiff’s behalf, that it was 
not necessary for him to stand on the land, etc., in order to re- 
tain possession, but that any act evincive of an intention not to 
abandon possession was sufficient, etc. There is perhaps no seri- 
ous objection to these declarations, but it is unnecessary to scan 
or discuss them very narrowly at the present time, as error was 
committed in the refusal of a declaration of law asked by defend- 
ants to the effect: that if plaintiff gave the key of the building 
to the defendants in order for them to make rep airs, and by such 
means they obtained possession and were thus possessed and en- 
gaged in making repairs at the time they were charged with 
forcible entry, etc., that judgment should go in their favor. 

The above declaration asserts the quite familiar principle that 
the recipient of @ parol license cannot be charged as a trespasser 
or tort feasor, for doing that which he has already received per- 
mission to do. 

And the mere fact that defendants in prosecuting the work of 
repair encountered and overcame an obstacle, placed in their way 
by the plaintiff himself, does not at all alter the complexion of 
this case ; for not only had plaintiff given his implied assent to 
the repairs being made, by moving out of the house and surrender- 
ing the back door key, but on the day before the alleged forcible 
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entry occurred, had by express and written notice threatened liti- 
gation, in the event that those repairs were not rapidly pushed to 
completion. Under these circumstances, to permit the plaintiff by 
barricading the door, and so compelling the defendants to forve 
an entrance in order to do what he had insisted should be speedily 
done, and then to take advantage of his own wrong and hold 
them as for a forcible entry, in simply complying both with his 
uorevoked parol license and written behest, would scarcely be con- 
sonant with generally received ideas of native justice. 

Of course these remarks are based on the assumption that the . 
theory of defendant respecting the time when the repairs were 
completed is the correct one. But it is immaterial whether this 
assumption be true or otherwise, since the evidence tended to es- 
tablish its correctness, and therefore this was sufficient to warrant 
that the law be declared as defendants asked. 

Again, while it is undoubtedly true that defendants should on 
completion of repairs have surrendered the house, yet it is equally 
true that if those repairs, pushed with reasonable diligence towards 
completion, were not complete at the institution of this suit, 
plaintiff’s action was prematurely brought. 

In order that the cause may be properly tried and the law 
correctly declared we shall reverse the judgment and remand 
the proceedings ; all the judges concur. 





A. Trrpack, efal., Plaintiffs in Error, vs. A. C. Briant, De- 
fendant in Error. 


1. Judgment--Agreement to by counsel without consent of client—Judgment got 
by fraud—Rules as to remedy of party.—lI{ a party lias not really cousented 
to a judgment agreed to by his counsel, his remedy is against the counsel. If 
the judgment be obtained by fraud and covin, the party may be relieved against 
it in equity. 

2. Courts—Jurisdiction not conferred by consent.—Consent cannot confer upon 
a court jurisdiction as to the amount or subject matter of a controversy, 

3. Cass county court of eommon pleas—Amendment of law—Submission of cause 
afler— Fwisdiction of court asto amount,—Suit in replevin was brought in the 
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Cass county court of common pleas for property, the alleged value of which 
was in excess of its then jurisdiction, but a subsequent amendment gave the 
court jurisdiction co-extensive with that of the circuit court. The case having, 
after amendment, been dismissed and re-instated by consent of parties, that 
action was held equivalent to a voluntary appearance of the parties, and a sub- 
mission by them anew of their dispute; and the court having by that time ac- 
quired jurisdiction as to the amount, was held to possess full control over the 
case. 

4. Replevin—Judgment by consent—Return of property—Order for, unnecessary, 
when.—Iu replevin where an absolute judgment in « specified sum is given by 
consent for defendant, such consent should be treated as equivalent to an elec- 
tion to take the money instead of the property; and an order for the return of 
the property would be wholly unnecessary. 


Error to Cass Common Pleas Court. 


Bereman & Smith, with Nation & Allen and Hines & 
Cline, for Plaintiffs in Error, cited in argument: Lanham vs. 
Boggs, 1 Mo. 476; Murphy vs. Howard, 1 Hempst., 205; 
Ashuelot Bank vs. Pearson, 14 Gray, 521; Scott vs. Moone, 
41 Vt. 205; St. Louis vs. Fox, 15 Mo. 71; Hansberger vs. 
Pac. R. R. Co., 43 Mo. 196; Schell vs, Leland, 45 Mo. 289; 
Mail Co. vs. Flanders, 12 Wall., 130; Marsh vs. Haywood, 6 
Humph. [Tenn.] 210; Freem. Judg., 120; Butler vs. Ivie, 30 
Mo. 478; Long vs. Cockrell, Adm’r, 55 Mo. 93; Dieks vs. 
Hatch, 10 Iowa, 380; Moon vs. Ellis, 18 Mich. 77; Dodson vs. 
Scroggs, 47 Mo. 285; Cones vs. Ward. Ib. 289; Tuppery vs. 
Hertung, 46 Mo. 135; Stone vs. Corbett, 20 Mo. 350; Dilworth 
vs. McKelvy, 30 Mo. 149; Gilham vs, Kerone, 45 Mo. 487; 
State ex re/. vs. Hays, 52 Mo. 578; Dillard vs. St. L., K. C. & 
N. R. R. Co., 58 Mo. 69; Mora ws. Kuzac, 21 La. An. 754. 


Boggess § Cravens, with Adams & Sloan, for Defendant 
in Error, cited Bridle vs. Grau, 42 Mo. 859; Smith vs. Winston, 
10 Mo. 299; Reed vs. Wilson, 18 Mo. 28; Hansard vs. Reed, 
29 Mo. 472; White vs. Van Houten, 51 Mo. 577; Hohenthal vs. 
Watson, 28 Mo. 360; Berghoff vs. Heckwolf, 26 Mo. 518; 
Norris Repl. 190 ; Brown vs. Parker, 5 Blackf., 291; Gibbs ys, 
Bartlett, 2 Watts & Serg. 29; Waterman vs. Yea, 2 Wilson, 
42; Perreau vs. Bevan, 5 Barnw. & Cress., 284; Roman vs, 
Stratton, 2 Bibb. 199; Calloway vs. Nifong, 1 Mo. 228; Ez 





JEFFERSON CITY. 





Tippack, et al. v. Briant. 





parte Toney, 11 Mo. 661; Powell vs. Gott, 13 Mo. 458; Me- 
Collum vs. Lougan’s adm’r, 29 Mo. 451; Collier vs. Wheldon, 
1 Mo. 1;: Yates vs. Kimmel, 5 Mo. 87 ; Warne vs. Anderson, 7 
Mo. 46 ; Magehan vs. Orme, 7 Mo. 4; Henslee vs. Cannefax, 49 
Mo. 295; Ohio vs. Cowles, 5 Ohio, [N. S.] 87; Smith vs. St. 
Joseph, 45 Mo. 449; Tatum vs. Tatum, 19 Ark. 194; Parker 
vs. Palmer, 22 Ills. 498 ; Calderwood vs. Tevis, 23 Cal. 335; 
Webb vs. Stevens, 14 Mo. 480; Henry vs.Gibson, 55 Mo. 570. 


Hoven, Judge, delivered the opinion of the court. 


This was an action instituted October 2d, 1871, in the common 
pleas court of Cass county, under the statute regulating the claim 
and delivery of personal property, in which the property sought 
to be recovered was valued at $4,000, and damages to the 
amount of $3,000, were claimed for the wrongful taking and un- 
lawful detention thereof. 

The defendant pleaded that he held possession of the property, 


as sheriff of Cass county, by virtue of a levy made under a writ 
of attachment commanding him to attach the goods and chattels 
of the plaintiff, Tippock, to an amount sufficient to satisfy a debt 
of $600 and costs, and that such levy constituted the taking and 
detention complained of. The defendant also denied the juris- 
diction of the court, and demanded the return of the property 
and $600 for the taking and detention thereof. To this answer 
there was no reply. 

At the September term, 1878, the suit was dismissed for want 
of prosecution. At the same term, on motion of the plaintiffs, 
this judgment was set aside, and the cause reinstated on the 
docket. Thereupon the defendant filed a motion to dismiss the 
suit, on the ground that the value of the property involved ex- 
ceeded the jurisdiction of the court. On the 12th day of Janu- 
ary, 1574, this motion was sustained, and the cause was dis- 
missed, On the succeeding day the following entry was made: 
‘‘Now come said parties by their attorneys, and by agreement the 
judgment of dismissal heretofore, on the Ist day of this term 
made and entered, is set aside, and by agreement judgment is 
rendered herein in favor of said defendant, and against said 
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plaintiffs, A. Tippock and L. A. Hartman, for $987.92. It is, 
therefore, considered by the court that said defendant recover of 
said plaintiffs, A. Tippock and L. A. Hartman, said sum -of 
$987.92, so found and adjudged by agreement, as aforesaid, to- 
gether with his costs and charges herein sustained, and have exe- 
cution thereof.”” To reverse this judgment the plaintiffs have 
sued out the present writ of error. 

The act establishing the common pleas court limited its juris- 
diction to cases wherein the sum due or demanded, or damages 
claimed, should not exceed one thousand dollars, exclusive of 
interest and costs. On the 17th day of March, 1873, an act 
was passed, giving to the common pleas court concurrent original 
jurisdiction with the circuit court of Cass county in all civil ac- 
tions. 

It is urged by the plaintiff in error, first, that the common 
pleas court had no authority to make any order in the cause, ex- 
cept to dismiss the action; that, having no jurisdiction of the 
amount in controversy, any other judgment pronounced by it 
must be void ; second, that, having no jurisdiction of the sum 
demanded, the consent of the parties could confer none ; third, 
that, even though the judgment complained of could have been 
rendered by consent, it was for a greater sum than the defendant 
claimed, and is also fatally defective in form, inasmuch as it does 
not conform to the statute. ; 

There may be some question whether a party whose counsel 
has consented of record to a judgment, can question its validity, 
either by appeal or writ of error. If he did not really consent, 
his remedy is against his counsel ; and if the judgment were ob- 
tained by fraud and covin, he may be relieved against it in 
equity. (Bradish vs. Gee, 1 Amb. 229.) We do not deem it 
necessary, however, to decide this point now. 

It is trae, that, at the institution of this suit, the common 
pleas court had no jurisdiction of it, and it is also true that con- 
sent cannot confer jurisdiction as to the amount or subject mat- 
ter of a controversy. In cases where the court is without such 
jurisdiction, the proper course is to dismiss the proceeding, 
though the court may first vacate such orders as may have been 
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improperly made before the want of jurisdiction was discovered, 
But was there any want of jurisdiction over the amount involved 
in the case at bar, when the judgment by consent was rendered ? 
After the act of March 17, 1873, was passed, making the juris- 
diction of the common pleas court co-extensive with that of the 
Circuit court in civil cases, this case was twice dismissed; and 
it was twice re-instated on the docket with the consent of the 
plaintiffs, and once on their application. After the cause was out of 
court, it was,by the action of the parties and the court,restored to 
the docket at a time when the court possessed full and complete 
jurisdiction over all the matters in controversy. This action, we 
think, was equivalent to a voluntary appearance of the parties, 
und a submission by them anew, of their dispute, to the court, 
By law the court had acquired jurisdiction of the amount in con- 
troversy, and in order to complete its jurisdiction over this par- 
ticular cause, it was only necessary that the parties should sub- 
mit to its jurisdiction, and this they did. The passage of the act 
of March 17, 1873, could not of itself confer jurisdiction upon 
the court over this cause ; but as the subject matter of the con- 
troversy in all its parts, was then within the jurisdiction of the 
court, the consent of the parties was all that was necessary to 
make it a cause in court. 

The case of Mora vs. Kuzac (21 La. An. 754) cited by the 
plaintiff in error, as directly antagonizing this view, differs ma- 
terially from the case at bar. In that case it was after the trial 
in tle court below, and after appeal to the Supreme Court, that 
the trial court was invested with jurisdiction of similar causes, 
And it was very properly held that the whole proceeding was a 
nullity. In that case, no court, having jurisdiction of the subject 
matter, adjudicated the controversy with the consent of the par- 
ties. In this’ case such action was had. 

Nor are the objections to the amount and form of the judgment 
tenable. The defendant demanded a return of the property and 
$600 for the taking and detention. Judgment could lawfully 
have been rendered for the value of the defendant’s interest in 
the property, which was alleged to be $600, and also for 3600 
damages. When a return of the property is demanded, it is the 
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duty of the court to have an assessment made of the value of the 
defendant’s interest, and the damages sustained by him. Here 
the amount was ascertained by the consent of the parties, and an 
absolute judgment for that sum, by consent, was equivalent to an 
election to take money instead of the property, and the order for 
a return of the property was, therefore, wholly unnecessary. In 
any urdinary case of replevin it would hardly be denied, we im- 
agine, that such a judgment could be rendered by consent. 

For these reasons we think the judgment of the common pleas 
court should be affirmed. The other judges concur. 





J. Francis Smrra, Respondent, vs. Ona R. Puetps, ef al., Ap-. 
pellants. 


1, Mechanic's lien for work on leasehold building—Effect of as against prior in» 
cumbrance on land-- Purchase— Ertinguishment of lien by-—-Ejeetment—- Value 
of improvemenis— Deduction of.—Where land subject to the lien of a special 
tux bill is leased, and afterward at sale on exeention under a judgment 
recovered on the tax bill, the property is bought in by the owner, the lien 
of the tax bill as against the title to the lund acquired under the lease is ex- 
tinguished. Where, however, the land is purchased by a stranger the rule ia 
otherwise, and the purchaser may have ejectment. But for work done on 
buildings erected on the leasehold, the mechanic will be entitled, on complying 
with the mechanie’s lien law(Wagn. Stat., 908-9, 3 4), to such erections or 
their value; and where ejectment is brouglit by the purchaser at the sale une 
der the special tax bill against the purchaser under a sale to satisfy the me- 
chanic’s lien for work on the leasehold buildings, and the improvements can- 
not be removed, defendant will be entitled toa payment of the value of the 
improvements as a condition precedent to a recovery of the land. 


Appeal from Buchanan Circuit Court. 


L. E. Carter & E. O. Hill, for Appellants, cited: Hines ve. 
Ament, 43 Mo. 298; Lowenberg vs. Bernd, 47 Mo. 297 and 
cas. cit.; Dietrich vs. Murdock, 42 Mo. 279, 284, 285; Kuenig 
vs. Mueller, 39 Mo. 165. 


Ben. Loan, for Respondent. 
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Napton, Judge, delivered the opinion of the court. 


This was an action of ejectment. The title of the defendant 
Allen in this case, is the same on which the plaintiffs recovered in 
the case of Allen vs. Sales and others, reported in 56 Mo. 30. 
It appears now, that long anterior to the beginning of this litiga- 
tion between Frederick W. Smith and Allen, reported as above, 
@ suit had been instituted by one Kiley against Frederick W. 
Smith, the father of the present plaintiff and original owner of 
the lot in controversy. This action of Kiley commenced in 1867, 
and was based upon a lien claimed to have been derived from ma- 
cadamizing the street in front of the lot, under the charter and 
ordinance of the city of St. Joseph. From some cause no deter- 
mination of this suit was reached until September, 1873, when 
by confession of Frederick W. Smith, a judgment was rendered, 
‘and the plaintiff in the present suit became the purchaser at the 
sale of said lot on an execution issued on said judgment. The 
title of defendant Allen is stated at large in the report of the 
case in 56 Mo. 30, and it is unnecessary to repeat the details 
here. It was based on a mechanic’s lien, originating in 1871, 
against one Cowan, who, at that time, was a lessee of the lot for 
ten years. 

In the answer and upon the trial, it was claimed by defendant, 
that the plaintiff had been, long prior to the judgment under 
which he purchased in 1873, the general agent of his father, in 
regard to his St. Joseph property, and was such agent at the 
date of his purchase under the Kiley judgment, and that this pur- 
chase was made with his father’s money and for his benefit, and 
the title was placed in the plaintiff with a view to get rid of the 
lease to Allen. 

That the plaintiff had been and was at the date of this pur- 
chase such agent is admitted, but there was no testimony offered 
to show that the purchase money was advanced by the father, or 
that the title thus acquired by the son, was obtained with any 
fraudulent purpose. 

Upon the trial an application for a continuance was made, 
based on the absence of two witnesses, but one of the wit- 
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nesses was ultimately procured by attachment, and the diligence 
requisite in such applications would hardly justify a reversal on 
account of the absence of the other. 

Upon the trial, all evidence to show the difference between the 
value of the lot unimproved, and its value after the erection of a 
hotel on it by the defendant Allen, was excluded. 

The judgment of the court was, that the plaintiff recover the 
possession of lot eight in block eight of Smith’s addition to St. Jo- 
seph, together with the sum of $841.50 for his damages afore- 
said by the jury assessed, and also the sum of $85, the monthly 
value of said premises, until the plaintiff be restored to the pos- 
session of said lot, and the court further ordered that an execu- 
tion issue to restore to said plaintiff the possession of said lot and 
monthly value and costs of suit. 

In the case heretofore reported, we held the title of Allen, un- 
der the Cowan lease, to be good. The new title acquired under 
the lien of Kiley, was not considered; indeed it had no exist- 
ence at the date of judgment upon which we were passing. We 
assume, now, that the title under the Kiley lien, was acquired in 
good faith, and that it was a prior lien on the lot. Had the title 
been acquired by Frederick Smith, the father of the plaintiff and 
owner of the lot, it would have operated as dn extinguishment of 
the lien under Kiley, and consequently confirmed the lease to 
Cowan ; but being acquired by a stranger, it must take precedence 
of the case and the latter be regarded as subject to the prior lien. 

The lease being thus avoided we must look to our statute to 
ascertain what rights the builder, under a contract with such a 
lessee, has. 

The fourth section of the mechanic’s lien law provides that 
every building on leased lots shall be held on account of the debt 
contracted and the leasehold term also. If the lease is forfeited 
by non-payment of rent, the builder on the leased ground is al- 
lowed to pay up these arrearages. If the lessor has obtained 
judgment for the possession on account of forfeiture, the builder 
is allowed to remove the building he has erected, and the pur- 
chaser under his lien seems to be allowed the same privilege, 
within a specified time. (Wagn. Stat., 908.) 
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It is clear that it was not the intention of our legislature that 
a mechanic who built a house on leased ground should lose the 
value of his labor by reason of incumbrances prior to the execu- 
tion of the lease, on the validity of which his remedy against the 
lessee depended, whether known to him or not. In the occupy- 
ing claimant law the question of notice is made important, bug 
in the mechanic’s lien law it seems to have been the intent of our 
legislature to protect the title of the mechanic to a reimburse- 
ment for his expenditure in money or labor on the home he builds, 
by giving him a right to the house, if all other means of remedy 
fail. 

The judgment of the circuit court in this case was uncondi- 
tional—an ordinary judgment for the successful party in eject- 
ment, without regard to the facts admitted and pleaded. The 
hotel building could not be remov@l, but under the equitable de- 
fense set up in the answer, and established by the proof, the pay- 
ment of its value should have been made a condition precedent 


to the recovery of the lot. And the equities between the parties, 
can, on a new trial, be adjusted in the usual way.. We shall 
therefore reverse the judgment and remand the cause; the 
other judges concur. 





Dantet M. Tucker, ef a/., Defendants in Error, vs. St. Lovurs 
Lirz Ins. Co., ef al., Plaintiffs in Error. 


1. Practice, civil—Default, motion to set aside—Discretion of lower court in 
overruling——Interference of Supreme Court with.—Ordiuarily the Supreme 
Court will not interfere with the discretion of the lower courts in refusing 
to set aside defaults. Where there is a palpable abuse of that discretion, 
however, the rule is otherwise. P 

@. Practice, civil—Common law modes of procedure adopted, when—Affirma- 
live relief asked by co-deyendant—Time to plead, what allowed.—In phases of 
practice not embraced by the code, resort must frequently be had to commoa 
law procedure, Thus where defendant asks affirmative relief as against a co 
defendant, the court must to some extent follow the rules of pleading and 
practice adopted by courts of chancery. It is unnecessary in such cage to file 
@ cross-bill and bring in the co-defendant, But where relief is sought by ag 
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answer in the nature of a cross-bill, the same time should be given to plead as 
where the relief is prayed by the petition. 

3 Practice, civil—Motion to set aside defauli—Bill to adjust claims of succes- 
sive incumbrancers—Final decree-—Defendant—Re-instatement of— What 
good ground for.—In a motion to set aside a default, the averment that de- 
fendant was served with a multitude of papers, was involved in exten- 
sive litigation and accidentally mislaid the petition, is not of itself a 
sufficient excuse for failure to answer. But where it further appears 
that the suit was brought to subject land to the payment of successive 
incumbrances according to their date, and on the very day of the default, a 
co-defeudant and subsequent incumbrancer filed answer attacking the lien of 
the party defaulted as void for fraud, and more especially where the 
final decree pronounced thereon abolished and obliterated all the rights of 
the latter, the party should be reinatated, and the Supreme Court will inter- 
fere to that end. 


Error to Callaway Circuit Court. 


McFarlane & Flanigan with Snell, for Plaintiffs in Error. 


Hockaday § Boulware, for Defendants in Error. 


The decision of the circuit court was correct in overruling the 
motion of the plaintiffs in error, asking to have the judgment by 
default set aside. 

The affidavit shows no meritorious defense. 

The affidavit does not show that the parties and their attorneys 
had exercised proper diligence, but on the contrary gives evidence 
of gross negligence on their part. No diligence is shown in pre- 
paring for the defense, nor no sufficient excuse for the omission 
to do so. 

_ The record shows that plaintiffs in error were personally served 
with process on May 25th, 1874, and that judgment by default 
‘was not entered against them until the November Term, 1874; 
that their motion to set aside the judgment so entered was not 
made until the May Term of said court, 1875, after all the issues 
bad been made up and said cause called for trial. (Weimer 
vs. Morris, 7 Mo. 6; Field vs. Matson, 8 Mo. 686; 
Kirby vs. Chadwell, 10 Mo, 392; Austin vs. Nelson, 11 
Mo. 192; Campbell vs. Gaston, 29 Mo, 843; Palmer vs, 
Russell, 84 Mo. 476; Lamb vs. Nelson, 34 Mo. 501; 
Bosbyshell vs. Summers, 40 Mo. 172; Gehrke vs. Jod, 59 
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Mo. 522; Castlio vs. Bishop, 51 Mo. 162; Hunt vs. Wallace, 
6 Paige Ch. 371; Wells vs. Cruger, 5 Paige, 164; Hunter vs. 
Lester, 10 Abb. Prac. [N. Y.] 260; 27 Mo. 442; 10 Mo. 66; 
18 Mo. 582; 19 Mo. 667.) 

Whether a judgment by. default shall be set aside is a matter 
within the discretion of the court to which application shall be 
made for that purpose. (Wagn. Stat., 1053, § 7; Ridgley vs. 
Steamboat ‘‘ Rein Deer,” 27 Mo. 442.) 

As a default upon failure to answer admits the plaintiffs right 
to recover, the default cannot be reversed or in any way im- 
paired by reason of the omission of any allegation which might 
have been demurred to. (Wagn. Stat., 1031, § 19; Robinson 
vs. Mo. R. R. Co., 53 Mo. 435 ; Burk vs. Flournoy, 4 Mo. 116; 
Wagn. Stat., p. 1000, §§ 4, 5.) 

The pleadings stated facts sufficient to authorize the decree en- 
tered. (50 Mo. 161; 41 Mo. 257 ; 50 Mo. 350.) And the decree of 
the court was in strict accord with the prayer in the answers and 
the proof. (Durfee vs. Moran, 57 Mo. 375.) 

The court was empowered to grant any relief which was consist- 
ent with the pleadings. (Ames vs. Gilmore, 59 Mo. 537.) 

The whole matter being properly before the court which had full 
and complete jurisdiction of the parties and subject matter, it had 
the power to do full justice between the parties, proceed with the 
whole cause and decide it upon its merits. (Corby vs. Bean, 
44 Mo. 379; Keeton vs. Spradling, 13 Mo. 321.) 

The finding and judgment of the court below, cure all formal 
defects in the pleadings. (7 Mo. 314; 8 Mo. 512; 39 Mo. 
287 ; 51 Mo. 522; 51 Mo. 154; 51 Mo. 454; Wagn. Stat., 
1036, § 19; 44 Mo. 58; 49 Mo. 139; 36 Mo. 35; 53 Mo. 
135 ; 82 Mo. 457.) 

The doctrine is too well settled to admit of discussion or dis- 
pute that when a court of equity once acquires jurisdiction of a 
cause it will not relax its grasp until it shall have avoided a mul- 
tiplicity of suits by doing full, adequate and complete justice be- 
tween the parties. (Real Estate Sav. Inst. vs. Collonious, amée p. 
290 ; 44 Mo. 879; 87 Mo. 204; 88 Mo. 55.) 
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An equitable defense set up in the answer may convert a suit 
at law into a suit inequity. A legal or equitable defense may be 
set up even if it involves a trial by jury and not by the chancellor, 
and the defense be only equitable. (State vs. Meagher, 44 Mo. 
856; Freeman vs. Wilkinson, 50 Mo. 554.) 

The circuit court had power and authority to decree a fore- 
closure and sale according to the prayer of the answer. (Darwin 
vs. Hatfield, 4 Sand. [N. Y.] 469.) 

It was proper for defendants to set up in their answer both le- 
gal and equitable defenses, as to the joinder of law and equity 
in the same suit. (88 Mo. 492; 36 Mo. 202; 35 Mo. 4838; 
34 Mo. 1384; 30 Mo. 228; 29 Mo. 99; 25 Mo. 357.) 

The court below had full power to grant any relief consistent 
with the petition, answers and proof. (50 Mo. 101; Id. 350; 
41 Mo. 257; 44 Mo. 379; 13 Mo. 321.) 

The practice in this State, both at law and chancery, is con- 
trolled by the statutory code. Neither the common law or chancery 
practice is in vogue in this State, and the latter cannot be in- 
voked in the present case. (Wagn. Stat., 1012, §§ 1, 2.) 

The defendant in the court below, the St. Louis Life Insur- 
ance Company, was personally served with process and being thus 
brought in was in court for all purposes. 

This court has full power to render such judgment as the court 
below should have rendered upon the pleadings and proof. If, 
therefore, this court should find there was error in the court be- 
low in adjudging and decreeing the deeds of trust to the insur- 
ance company fraudulent, it can render such judgment as should 
have been rendered in the court below, which will simply be to 
enter a decree of foreclosure of the Tucker mortgage and or- 
der any surplus, after satisfying the parties secured in that mort- 
gage, to be paid to the insurance company. (Wagn. Stat., 1068, 


§ 84.) 


SnErwoop, Judge, delivered the opinion of the court. 


Action to foreclose a mortgage executed by defendant, Henry 
Larrimore, on the 28th day of March, 1870, to the plaintiffs in 
their firm name, to secure the payment of a note for $1,604.68, 
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as well as to secure the payment of a large number of other debts 
due by the same defendant to other creditors and co-mortgagees, 
who were also made parties defendant. The mortgage conveyed 
both real and personal property, but does not appear to have been 
recorded. On the 31st day of March, 1870, Larrimore executed 
to Clark & Holliday, and to Selby & Jameson, as trustees respev- 
tively of the Missouri Mutual Life Insurance Company, and of 
the St. Louis Life Insurance Company, deeds of trust which were 
duly recorded and which were designed to secure to each of such 
companies the payment of notes for $10,000 given for the pur- 
chase of life policies. These deeds of trust were duly recorded 
and conveyed portions of the same land already encumbered by 
the mortgage aforesaid. 

In March, 1873, Larrimore, in order to secure certain notes 
from him to U. T. Miller and R. H. Tyler, amounting to several 
thousand dollars, executed to them another mortgage on the same 
lands. 

In May, 1874, this suit was begun, and the last named mort- 
gagees, as well as the St. Louis Life Insurance Company (which 
had meanwhile become the holder of what insurance notes re- 
mained unpaid by Larrimore to the other insurance companies), 
and the trustees before named were also made parties defendant. 

The plaintiffs asked for foreclosure of their mortgage, the ap- 

, plication of the proceeds of the sale of the mortgaged property to 
the satisfaction of the several incumbrances, in the order of their 
date, and for other and farther relief. 

At the return term of the writ, the trustees and the St. Louis 
Life Insurance Company, though served, having failed to answer 
were defaulted. U. T. Miller and R. H. Tyler, the mortgagees 
in the second mortgage, that of March, 1873, filed an answer al- 
leging in substance that the deed of trust had been made by Lar- 
rimore for the benefit of his wife and children, that the notes se- 
cured thereby were without consideration and made with intent to 
hinder, delay and defraud his creditors, and this with full knowl- 
edge of such fraudulent purpose on the part of the insurance com- 
panies who were aware also of the existence of the mortgage now 

declared on, although not recorded ; that the St. Louis Life Insur- 
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ance Company was apprised of the fraud before becoming owner 
of the notes, and that the policies had been canceled prior to the 
bringing of this suit. The answer concludes with a prayer that 
they might become second in the proceeds of the mortgaged prem- 
ises, the deeds of trust and notes canceled and for other and fur- 
ther relief. 

This answer was filed the 28th of November, on the same day 
that the default in favor of plaintiffs was entered. At the May 
term, 1875, that at which the default, unless on cause shown, was 
to be made final, the defaulted defendants appeared, and filed a 
motion accompanied by affidavit, to set aside the default, but 
their motion was overruled, and on the next day the cause came 
on for hearing and final judgment was rendered, not only 
for foreclosure of the mortgage as prayed in plaintiffs’ petition, 
but that the deeds of trust and notes secured thereby, be declared 
fraudulent and void, the trustees and the insurance companies, 
as weil as the St. Louis Life Insurance Company, the holder of 
the unpaid notes declared participants therein; and that Miller 
and Tyler, the mortgagees in the mortgage of March, 1873, be 
declared entitled to distribution of the proceeds arising from the 
sale after the satisfaction of the first mortgage. 

Ordinarily we do not interfere with the discretion confided to 
the lower courts, and not a few of our decisions enunciate this 
rule in so far as applicable to judgments by default. (Gehrke 
vs. Jod, 59 Mo. 522, and cas. cit.; Campbell vs. Gaston, 29 
Mo. 343 ; Lamb vs. Nelson, 34 Mo. 501.) 

Where, however, there occurs, as in the case at bar, a palpa-_ 
ble abuse of that discretion, we cannot remain silent. Granting 
that the accidental misplacing of papers served on a party, is not 
of itself a sufficient excuse for failure to answer, although such 
party may be involved in extensive litigation, and the papers 
and writs served numerous; granting that the defendants were 
lacking in promptitude, still it does not thence follow that the ac- 
tion of the trial court was correct. For it should be the policy of 
courts to try causes on their merits whenever such a course will not 
result in hurtful delay. Thus, in Doan vs. Holly (27 Mo. 256), 
88—voL. LXIII 
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where a default had occurred, and the refusal to set it aside wag 
approved, vet it was also said: ‘* Notwithstanding this, had an 
affidavit been made, showing a meritorious defense to the action, 
time being asked for, to file an answer and prepare for trial, it 
should have been granted.” 

And it is peculiarly noteworthy in that case, that it had been 
twice before appealed to this court (25 Mo. 357; 26 Id. 186), 
and the third default had been taken. Similar language is used in 
Cooney vs. Murdock (54 Mo. 349), and Howell vs. Stewart (Id. 
400). Here the affidavit and motion were filed on the day before 
the cause was called for trial, and an apparently meritorious de- 
fense was disclosed, showing that a considerable sum was still 
due the St. Louis Life Insurance Company, and claiming a pri- 
ority for the deeds of trust which secured such remaining indebt- 
edness. 

But conceding that the motion to set aside the default was 
properly overruled, yet even this concession will by no means jus- 
tify the rendition of such a judgment as we find in the record; a 
judgment which, proceeding far beyond the terms and scope of 
the default (by which those who were thus precluded from further 
pleading might perhaps without serious loss have abided) abso- 
lutely abolishes and obliterates all the rights of the appealing de- 
fendants on the mortgaged property, while affording them no op- 
portunity to plead to and put in issue the damaging averments 
contained in the answer of Miller and Tyler. We cannot give 
sanction to suchacourse. The code is not sufficiently comprehen- 
sive to embrace every varied phase which a case may assume before 
reaching judicial determination, and in consequence of this, re- 
sort must be frequently had to common law methods of proce- 
dure, both in ordinary actions at law, as well as in proceedings 
looking merely to equitable relief. Numerous decisions of this 
court exemplify this. (State vs. Culp, 39 Mo. 530; Riley, adm’r, 
vs. McCord’s adm’r, 24 Mo. 265; Meyer vs. Field, 87 Mo. 434, 
and cas. cit.; Fithian vs. Monks, 43 Mo. 502; Seimers vs. 
Kleeburg, 56 Mo. 196; Erisman vs. Erisman, 59 Mo. 367; 
Primm vs. Raboteau, 56 Mo. 407; Real Estate Sav. Inst. vs, 
John Collonius, anée p. 290, and cas. cit). © 
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This being the case, andthe code not prescribing the method 
to be pursued where a defendant asks affirmative relief from a 
co-defendant, except that a judgment giving affirmative relief 
may be rendered in such cases (Wagn. Stat., 1051, § 2) we must 
look to a certain extent to the rules of pleading and practice 
adopted by courts of chancery. In those courts when one de- 
fendant sought relief against a co-defendant as to matters dehors 
the original bill, it became necessary for him to file a cross-bill 
and have process to bring such co-defendant in. This view is 
taken in Indiana, whose code is similar to ours. (Fletcher vs. 
Holmes, 25 Ind. 458.) In this State, however, so far as we are 
informed, it has not been the practice to issue process in such 
cases; but it has always been customary to afford ample time to 
a co-defendant to answer as to the relief sought—a time which is 
generally fixed by the court’s order to that effect. And if in the 
absence of any statutory rule, we are to be governed by parity of 
reasoning deduced from cases where relief is sought by petition, 
at least the same time and opportunity to plead should be granted 
where relief is sought by an answer in the nature of a cross-bill 
as when prayed for by petition. For the errors before mentioned 
the judgment is reversed and the case remanded. All the judges 
concur. 
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State or Missouri, Defendant in Error, vs. Revsen Tort, 
Plaintiff in Error. 

1. Crimes and punishments— Opening window without bursting or breaking, bur- 

glary in the second degree.—Uuder a proper construction of the statute (Wagn. 


Stat., 455, 311), the entering of a dwelling house by raising a window without 
breaking or bursting it conetitutes burglary in the second degree. 


Error to Cooper Circuit Court. 


John R. Walker, for Plaintiff in Error, cited; Wagn. Stat., 
454, § 10; State vs. Alexander, 56 Mo. 181; State vs. Wyatt, 
50 Mo. 809; State vs. Bryant, 55 Mo. 75; Camden Turnpike 
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vs. Fowler, 4 Zabr. 205; Dutcher vs. State, 18 Ohio, 308; 
1 Bishop Crim. Law, 3rd Ed. § 328. 


Hockaday, .itt?y Gen’l, for Defendant in Error, cited: 
Wagn. Stat. 454-5, §§ 10, 11, 12. 


Henry, Judge, delivered the opinion of the court. 


At the November term, 1875, of the Cooper Circuit Court, the 
defendant was indicted for burglary. The following is a copy of 
the indictment : 

‘¢ The grand jurors for the State of Missouri, summoned from 
the body of Cooper county, upon their oaths present, that Reuben 
Tutt, Anthony Porter, and George Bland, on the 6th day of May, 
1875, at the county of Cooper and State of Missouri, did feloni- 
ously and burglariously break into and enter a certain dwell- 
ing house being then and there the property of one Jobn L. 
O’Bryan, and in which there was at the time of said breaking 
and entering, human beings, to-wit, the said John L. O’Bryan 
and his family, by forcibly breaking, opening and raising a win- 
dow of said dwelling house, with intent then and there to commit 
a larceny, by then and there felontously stealing, taking and car- 
rying away the goods, chattels and personal property and valu- 
able things of the said John L. O’Bryan, to-wit: one gold watch 
of the value of one hundred and fifty dollars, one pair of boots of 
the value of seven dollars, two coats of the value of five dollars, 
and two pairs of pants of the value of three dollurs, one gold 
keystone of the value of thirteen dollars, one seal stone of the 
value of thirty dollars, and one steel watch-key and ring of the 
value of ten cents, all of the goods, chattels and personal prop- 
erty and valuable things of the said John L. O’Bryan, then and 
there being found in said dwelling house, and they, the said 
Anthony Porter, Reuben Tutt, and George Bland, did then and 
there feloniously steal, take and carry, contrary,” etc. 

There was a second count in the indictment in all respects 
similar to the first, except in charging the entry into the house to 
have been through and by an open window of said dwelling house, 
and that the defendant committed a larceny therein, by then and 
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there stealing, taking, and carrying away the goods therein de- 
scribed (the same goods described in the first count), and that 
having committed a larceny they did then and there feloniously 
and burglariously break and get out of said dwelling house by 
then and there feloniously and burglariously breaking and opening 
an outer door of said dwelling house. 

To this indictment defendant filed his plea of autrefois ac- 
quit, on which as to the first count in said indictment, and as to 
the charge of larceny in the second count, the finding was 
for defendant, and he was as to said first count and the charge of 
larceny in the second count discharged ; and afterwards, on the 
same day, he was tried on the second count for burglary in the 
second degree, convicted, and his punishment assessed at four 
years imprisonment in the penitentiary. It appears from the 
record that there was a motion for a new trial filed by defendant, 
which was overruled, but it is not preserved in the bill of excep- 
tions. 

The judgment of the court was in accordance with the verdict, 
and from that judgment defendant has appealed to this court. 

The evidence for the State was substantially, that on the 6th 
of May, 1875, the house of John L. O’Bryan was entered through 
a window, into the dining-room, and from the dining-room, through 
a door into the apartment where O’Bryan and his son were sleep- 
ing, and the articles mentioned in the indictment taken and car- 
ried away; that the burglars escaped by a door leading from a 
hall out of the house. This door was locked at night but found 
unlocked in the morning. The window of the dining-room was 
down at night when O’Bryan retired to bed, but was not fastened, 
and the shutters to the window were open, but in the morning the 
window was up. O’Bryan was aroused by the burglars and heard 
their exit at the back door. 

The watch which was taken was given to one of the witnesses 
by the defendant, and the ring and watch-key taken were found 
in possession of defendant, and he admitted to the sheriff, Rogers, 
when he was arrested in St. Louis, that the steel watch-key was 
then in his possession, but said he ‘‘ he did not care a damn, as 
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they couldn’t send [him] to the penitentiary for stealing a watch- 
key.” 

Another witness testified to having heard a conversation between 
defendant and Sallie Mason, in which defendant told Sallie Mason 
that he raised the window and went into the house. Defendant 
offered no evidence, and thereupon for the State, the court in- 
structed the jury as follows: 

‘*Ist. If the jury believe from the evidence that the defendant, 
on or about the 6th day of May, 1876, at the county of Cooper, 
and State of Missouri, entered the dwelling house of one John L. 
O’Bryan, in which there were at the time human beings, with the 
intent to commit a larceny by stealing and carrying away the 
property of the said John L. O’Bryan, then and there being in 
said house by going through a window in said house, and after 
being in said house with intent aforesaid, did break and get out 
of said house by then and there breaking ana opening an outer 
door of said dwelling house, they will find the defendant guilty 
of burglary in the second degree, and assess his punishment at 
imprisonment in the penitentiary for a period of not less than 
three years.” 

‘‘2nd. The jury are instructed that the mere unlocking or open- 
ing of a door is a breaking, within the meaning of the statute.” 

“*3rd. If the jury believe that soon after the commission of the 
burglary charged in the second count, any portion of the proper- 
ty taken at the time of the burglary, was found in the possession of 
the defendant, such possession will be presumptive evidence of 
defendant’s guilt, and if such possession of said stolen property 
is not satisfactorily explained by the defendant, it will be conclu- 
sive evidence of his guilt, and the jury are further instructed 
that it devolves upon the defendant to explain such possession.” 

‘¢4th. The jury are instructed that if from all the evidence in 
the case they have a reasonable doubt of defendant’s guilt, they 
will acquit, but such a doubt to authorize an acquittal must be a 
real and established doubt of defendant’s guilt, and not a mere 
possibility of his innocence.” , 

To the first and third of these instructions the defendant ob- 
jected and saved his exceptions. 
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The defendant asked the following, which were refused, and 
saved his exceptions to the refusal to give them. 

We state their substance only. The first was to the effect that 
if defendant broke into and entered the dwelling house by raising 
a window of said house, the jury should acquit. The second was 
in substance that in order to convict defendant the jury must find 
that he broke into and entered the house in some other manner 
than by forcibly bursting or breaking the wall or outer door, win- 
dow or shutter of a window of the house, or the bolt or lock of 
such door, or the fastening of such window or shutter. The third 
was that if defendant broke and entered into said house, either 
by forcibly bursting or breaking the wall or outer door, window 
or shutter of a window of said house or the lock or bolt of such 
door, or the fastening of such window-shutter, the defendant was 
guilty of burglary in the first degree, and should be acquitted. 
The fourth was that if defendant broke into and entered the dwell- 
ing-house by forcibly bursting or breaking a window, then the 
jury should acquit him. 

Wagn. Stat., 454, § 10, provides that “‘ every person who 
shall be convicted of breaking into and entering the dwel- 
ling house of another in which there shall be at the time some 
human being, with intent to commit some felony or any larceny 
therein, either first, by forcibly bursting or breaking the wall or 
outer door, window or shutter of window of such house, or the 
lock or bolt of such door, or the fastening of such window or 
shutter ; or second, by breaking in any other manner, being armed 
with some dangerous weapon, or with the assistance and aid of 
one or more confederates then actually present, aiding and assist- 
ing ; or third, by unlocking an outer door by means of false keys 
or by picking the lock thereof, shall be adjudged guilty of bur- 
glary in the first degree.” 

The eleventh section provides that ‘‘every person who shall be 
convicted of breaking into a dwelling house, with intent to com- 
mit a felony or any larceny therein, but under such circumstances 
as shall not constitute burglary in the first degree, shall be deemed 
guilty of burglary in the second degree.”? 
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The defendant’s theory, it will be perceived from his refused 
instructions, is that the entry of a dwelling house by raising a 
window, without breaking or bursting it, constitutes the crime of 
burglary in the first degree, and as there was no evidence that 
defendant entered in any other manner, he could not be convicted 
of burglary in the second degree. By the common law, burglary 
was the breaking and entering the dwelling house of another in 
the night time, with intent to commit a felony therein. 

‘The mere lifting of a latch and so opening a door not other- 
wise fastened, or pushing upward or lowering a window sash 
which is held only by a wedge or pulley weight, or raising a trap 
door meant to be kept down merely by its own gravitation, or 
procuring by craft, or by threats and intimidation, a person with- 
in the house to open the door, is, in legal contemplation, a break- 
ing.” (1 Bish. Crim. Law, 327.) 

‘*To knock at the door, and upon opening it, to rush in with 
a felonious intent, was burglarious, though there was no actual 
breaking.” (4 Blacks. 226.) 

The tenth section of our statute uses the words applicable to 
burglary at common law, ‘‘breaking into arid entering,” but 
makes the degree of burglary depend upon the manner in which 
the breaking and entering is accomplished. If ‘‘by forcibly 
bursting or breaking the wall,” etc., it is burglary in the first 
degree. 

The second and third clauses of that section are useless if the 
defendant’s construction be the correct one, that every breaking 
and entering is embraced in the first clause. There would then 
have been no necessity for providing that breaking, in any 
other manner, being armed with some dangerous weapon, or by 
unlocking the door with false keys, or picking the lock, should 
also be burglary in the first degree ; for as we have already seen, 
at common law, breaking into a dwelling house in either of these 
modes was a forcible breaking. 

In the case of Ducher vs. The State (18 Ohio, 308), cited by 
defendant, it was held that one who went to a dwelling house 
with intent to commit a felony therein, and knocked at the door, 
and the same being opened to him from within, entered and com- 
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mitted a felony, was guilty of burglary, under a statute of that 
State which declared burglary to be the malicious, wilful and 
forcible breaking and entering into a dwelling house, etc. ; that 
the use of the word ‘‘forcibly” in that statute had made no change 
in the common law, and required no more to constitute the crime 
of burglary than the common law required. 

It is evident, however, that our statute did intend to make a 
change, not that any entering and breaking, which at common 
law was burglary, is not still burglary under our statute; but 
those cases of breaking and entering at common law, which were 
effected in other modes than those specified in the tenth section, 
are now burglary in the second degree under the eleventh and 
succeeding sections of the statute. An indictment for burglary 
in the first degree under the tenth section must state, not only the 
breaking and entering into a dwelling house in which at the time 
there was a human being, with intent to commit some felony or 
larceny, but that such breaking and entering was effected in one of 
the modes specified in that section. The manner of the breaking 
into a dwelling house is one of the ingredients of burglary in the 
first degree. 

We are here confronted with the case of the State 
vs. Alexander (56 Mo. 131). The indictment in that case charges 
substantially that defendant ‘‘ with force and arms, about the hour 
of one of the clock on the night of the same day, the dwelling 
house of one Clemens Harig, there situate and being, and in 
which there was at the time a human being, feloniously and burg- 
lariously did forcibly break and enter with the intent the goods 
and chattels in the said dwelling house, etc., to steal, take and 
carry away, etc.”” The court, Wagner, J., held that the indict- 
ment ‘‘ set forth all the facts which constitute the crime of burg- 
lary in the first degree.” 

The tenth section of our act was copied from a New York stat- 
ute, which has in that State received a judicial construction. In 
the People vs. Fillinger (24 How. [N. Y.] 341), the court held 
that an indictment for burglary in the first degree, under the 
statutes of which ours is a copy, was fatally defective if it omitted 
to state the mode of breaking into the dwelling house. ‘ The 
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mode of breaking into the house (Ingraham Pres. Justice) as stated 
in the statute, is just as necessary to be proved to make out the 
offense as that it was in the night time, or that there was at the 
time a human being in the house. Without proof of one of the 
modes of entering the house, the offense is only burglary in the 
second degree.” 

In the case of the People vs. Bush (8 Parker’s Crim. Rep. 
553), the court held that ‘‘ to constitute burglary in the first de- 
gree, there must be forcibly bursting or breaking the wall or an 
outer door, window, or shutter of a window, or the lock or bolt of 
such door, or the fastening of such window, or breaking in any other 
manner, being armed with some dangerous weapon, or with assis- 
tance and aid of one or more confederates, then actually present, 
or by unlocking an outer door by means of false keys, or by pick- 
ing the lock thereof. In this case there was neither. The fore- 
ibly bursting or breaking an outer door means, in common par- 
lance, more than merely lifting a latch. That the first subdivi- 
sion of the tenth section must have designed something further, 
is apparent from the third subdivision, which provides that un- 
locking an outer door by means of false keys or picking the lock 
thereof, shall be a sufficient breaking to constitute burglary in the 
first degree. The provision would have been wholly unnecessary, if 
simply unlatching the door would have been deemed bursting or 
breaking it within the meaning of a former part of the same section.” 

We are satisfied that the construction which the New York courts 
have given the statute under consideration is the correct one, and 
that, as the indictment in the case at bar was for burglary in the 
second degree, and the evidence sustained that charge, and no 
other, and the instructions given by the court were in relation to 
that degree of the offense, and those asked by defendant and re- 
fused, were as to burglary in the first degree, the court committed 
no error in giving or refusing instructions, and with the concur- 
rence of the other judges, the judgment is affirmed. 


Octopex Term, 1876, Jerrerson City, CoNTINUED IN VOL. LXIV. 
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ACKNOWLEDGMENT ; See Land and Land Titles, 2. 

ADMINISTRATION. 

1. Joint Adminisirator—Failure to aet—Presumption as to cause of. —Where one 
of two administrators originally appointed, never, so far as shown, takes any 
part in proceedings in probate, and the record is silent as to the reason, the 
court will presume that some cause, sufficient in law, prevented his co-opera- 
tion. —Grayson v. Weddle, 523. 

2. County court—Foreclosure of mortgages by—Powers as to—Effect of —Kject- 
ment.—County courts have no jurisdiction to foreclose mortgages, except 
such special powers as are entrusted to them by section 6, art. VI, of the Ad- 
ministration Law (Wagn. Stat., 94), though that section will not prevent the 
mortgagee from presenting his claim, waiving the mortgage and asking for a 
sale; but in such case only the equity of redemption can be sold. And the 
heirs of the mortgagor cannot maintain ejectment.—Id. 

8. Administrator—Petition of, for sale of land—Loss of—Contents—Proof as 
to by parol.—Upon proof of the loss of an adminietrator’s petition for the 
sale of land, filed in the probate court, its contents may be proved by parol. 
Sections 14 and 15, of the act touching public records (Wagn. Stat., 1137), were 
not intended to do away with such testimony.—Id. 

4. Administration.—Petition for sale of land-Exhibition of list of debts and effects of 
estate— Notice to produce- Waiver of.—A creditor desiring the sale, under order 
of a probate court, of real estate of decedent, is not obliged himself to ex- 
hibit a list of debts and inventory of effects of the estate. On notice from him 
of such desire, that duty devolves on the administrator. 

And where the latter is personally present when the creditor presents a petition 
asking for such sale, and joins therein or presents a separate one for the same 
object, he thereby waives notice,—Id, 

5. Adininistration—Sale of land by reason of insufficiency of personalty— 
Notice of sale—Failure to appeal afterward—LEffect of.—Where it appears 
that the probate court finds personal property insufficient to pay the debts of 
the deceased, and so orders the sale of real estate, and the parties in interest 
are notified of the application for the sale of the land, and take no appeal, the 
finding of the court is as to them conclusive.—Id. 

6. Administration—Order of sale—Allowance of mortgage note—Omission of 
by inadvertence—Effect on title of purchaser at sale.—Where by inadvertence 
the debt shown by a mortgage note was not allowed at the date of an order 
made by the probate court forthe sale of the mortgaged property, but the 
same was afterwards,.and before the sale, allowed, the court held that 
although the debts referred to in the statute (Wagn. Stat. 95, 3 22), au- 
thorizing sale of land on petition, etc., may have been allowed demands, the 
omission was at best a mere irregularity, which would not affect the title 
of a purchaser at the sale.—Id. 
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ADMINISTRATION, continued. 

7. Probate court—Petition for sale of land—Jurisdiction of court, how ae. 
quired.—By the presentation to the court of probate of a petition for sale of 
lands of decedent the court acquires jurisdiction of the subject matter, whether 
the application be accompanied by the exhibits and accounts required or 
not.—Id. 

8. Administration—Sale of land—Approval of by court—What action tanta 
mount to.—On a petition of an administrator, the probate court ordered the 
sale of certain lands to pay the debts of the deceased. Afterwards an entry 
appeared on its records that the report of sale was “ received and ordered to 
be spread upon the records.” Repeated annual settlements and a final settle. 
ment were subsequently had with the administrator, in which the proceeds 
of the sale were accounted for, and a deed of the land was made to the re- 
presentatives of the purchaser, and all were submitted to and approved by the 
court. And no re-sale was ordered. Held, that the action of the court must 
be considered as an approval of the sale, although no formal entry of such ap- 
proval appeared,—Id. 

. Administrator—Purchase of land by attorney of and connected with—Not in- 
vestigated in ejectment,—The attorney of an administrator who gives fair value 
and buys in good faith, may purchase at sale of land of the deceased. And 
the facts, if any, which might induce a court of equity to set aside such a sale, 
would not be investigated in an action of ejectment.—Id. 

10. Administration—Deed, correction of by administrator de bonis non—Eject- 
ment—Reform of deed—Amendment to answer, etc.—No authority under the 
statute (Wagn. Stat. 98, 3 36), is given to the probate court to appoint an ad- 
ministrator de bonis non for the sole purpose of correcting a mistake iu a deed 
of the original administrator, but acourt of equity will reform such deed on ap- 
propriate issues framed for that purpose; and where, in ejectment, defendant 
shows such mistake and correction, the Supreme Court will, on appeal, remand 
the case, and defendant may then amend his answer so as to authorize the 
court to make the proper correction.—Id. 

See Court, Probate; Equity, 6; Legislature, 1; Practice, Civil—Parties, 1. 

ADVERSE POSSESSION ; See Limitations, 2, 3, 5, 6, 7, 8, 9, 10. 

AGENCY. 

1, Agent, sale of stock by— Amount, agreement with prigcipal as to—Sale for 
less sum—Liability,— Where, by the terms of his agreement with his principal, 
anagent had authority to sell certain cattle if they brought a given sum, and 
they were sold for a less amount, the principal would, nevertheless, be en- 
titled to the sum named in the stipulation—Reynolds vs. Rogers, 17. 

2. Agency—Bank Cashier— Representations of —Surety on note—Estoppel, ete.— 
The general duties of the cashier of a bank are to collect notes, keep the 
funds arising from them and deliver up notes and other securities when paid 
and in the absence of special authority he has no power to discharge the surety 
on a note; hence his representations to the surety that he is no longer looked 
to, will not bind the bank, nor will the bank be estopped from asserting its 
claim by reason of such assurance.—Daviess Co. Sav. Ass’n vs. Sailor, 24. 

See Bills and Notes, 4, 5, 7; Damages, 2,3, 4; Practice, Criminal, 28; 
Trusts and Trustees, 3. 
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AMENDMENT. 

1. Judgment—Entries corrected nunc pro tunc.—In proceedings to set aside the 
report of commissioners condemning lands for railroad purposes, the entry 
upon the judge’s docket was, “ Objections overruled and judgment for defend- 
ant.” The law required the judgment for defendant entered in such case 
to be one vesting the title in the company, but the clerk, in writing up the 
order, by mistake, made it to read, “ that plaintiff take nothing by his action 
and that defendant recover his costs:” Held, that the entry might be cor- 
rected nunc pro tunc at a subsequent term.—Lexington & St. Louis R. R. Co. 
vy. Mockbee, 348. 

2. Writ of error— Will not lie after what time.—A judgment cannot be brought 
up on a writ of error after three years from the date of its rendition, although 
it may have been corrected nune pro tune within that period.—Id. 

8. Jones vs. Hart overruled by Lex. & St. L. R. R. vs. Mockbee.—The case of 
Lexington & St. L. R. R. Co. vs. Mockbee, and that of Jones vs. Hart, 60 Mo. 
$51, involve, in principle, the same questions, and the former iu effect over- 
rules the latter —Pgrr Suerwoop, J., Concurrine.—Id. . 

See Court, Probate, 1; Justices’ Courts, 3; Railroads, 2. 

ANIMALS, RESTRAINT OF; See Corporations, Municipal, 1. 

APPEAL; See Practice, Civil—Appeal ; Practice, Criminal, 11, 12, 18, 

ASSIGNMENT ; See Land and Land Titles, 3; Practice, Civil—Action, 1. 

ATTACHMENT. 


1, Attachment—Suit by on note not due—Surety cannot maintain save on pay- 
ment of nole-—The provision of the Missouri statute authorizing suit by at- 


tachment on demands not yet due, in certain instances, plainly contemplates 

that to warrant the proceeding there must be an actual subsisting debt be- 

tween the parties which will become due by the efflux of time, and not a pos- 

sible and contingent one, and that provision will not authorize suit by attach- 

ment on the part of the surety on a note against his principal, till the surety 

has paid the note or done what is equivalent thereto.—Hearne v. Keath, 84. 
ATTORNEY ; See Administration, 9; Judgment, 2, 3. 


BANKRUPTCY. 

1. Sale of chattel—Cancellation of —Bankruptey—Assignee’s sale—Measure of 
damages.—Where part of the purchase money for a chattel being unpaid, the 
parties to the sale agree to its cancellation, and re-delivery of the property to 
the vendor, and the vendee afterwards takes possession of the property, for 
sale by him as agent for the vendor, and while the vendee so holds 
it he is declared bankrupt, the vendor may recover its value from the pur- 
chaser at sale by the assignee, of which sale the vendor has no knowledge. 
And his measure of damages will be the value of the chattel at the time of 
suit, with six per cent. interest.—Davis v. Fairclough, 61. 

2. U. S. Bankrupt Act—General notice to creditors by newspaper advertisement 
sufficient in absence of fraud.—Where a creditor is properly scheduled by a 
bankrupt in his list of liabilities, and a general notice to creditors is given by 
advertisement as provided by 3 11 of the bankrupt act, but by a clerical mis- 
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BANKRUPTCY, continued. - 
take of the United States marshal, and without any fraud on the part of the 
bankrupt, notiee by mail was wrongly directed and not received, the discharge 
of the bankrupt is nevertheless valid as against such creditor.—Thornton y, 
Hogan, 1438. 

8. Bankruptcy—Certificate of discharge, validity of—Proceedings to set aside, 
etc.—In some of the States a bankrupt’s certificate duly authenticated is valid, 
except against direct proceedings, brought to set it aside, for fraud or irregular. 
ities in the United States Court.—Id. 

4. Bankruptey—Proceedings essentially in rem—Certificate of discharge a bar 
to creditors, except when.—A proceeding under the bankrupt act is more 
analogous to one tn rem in admiralty, than to an ordinary one in common law 
or chancery, and it seems to have been the intent of the act that a final adju. 
dication should be a bar to all creditors, whether or not their claims were 
proved or scheduled, or whether really notified of the proceedings or not, ex- 
cept in cases of fraudulent omissions stated in the act.—lId. 

BANKS AND BANKING. 

1. Agency—Bank cashier—Representations of—Surety on note—Estoppel, ete.— 
The general duties of the cashier of a bauk are to collect notes, keep the funds 
arising from them and deliver up notes and other securities when paid, and 
in the absenee of special authority he has no power to discharge the surety on 
a note; hence his representations to the surety that he is no longer looked 
to, will not bind the bank, ner will the bank be estopped from asserting its 
claim by reason of such assurance.—Daviess Co. Sav, Ass’n v. Sailor, 24. 

See Equity, 2. 

BILLS AND NOTES. 

1. Promissory note—Unauthorized signature, ratification of — Consideration — 
One whose signature has. been attached to a note without his quthority may 
ratify the siguature. And no new consideration is necessary to validate the 
ratification.—{National Bank v. Gay, post p. 33.)}—Cravens v. Gillilan, 28. 

2. Promissory note, execution of—Ratification— Evidence—Burden of proof.— 
Where the execution of a note is denied, the onus is on plaintiff to show its 
execution by defendant or his ratification of it with full knowledge of the fact, 
—(See Natl Bank v. Gay, post p. 33.)—Id. 

8. Promissory note—Instrument uncertain as to amount, not—An instrument 
whereby the maker promises to pay a specified sum, and agrees, if the sum be 
not paid at maturity, and the note is placed in the hands of an attorney for 
collection, to pay ten per cent. in addition, as an attorney’s fee, isnot a prom- 
issory note, forasmuch as a part of the amount agreed to be paid is uncertain 
and contingent.—First Nat'l Bk. of Trenton v. Gay, 33. 

4. Promissory notes—Ageney— Authority to make note-—Where one authorizes 
another “to use or sign his name” for the purpose of obtaining accommodation 
at a bank, he of necessity authorizes the execution of a note, and the law will 
give effect to such purpose in the usual and ordinary way. But such power 
does not authorize the execution of an instrument which is not a commercial 
note (as in the instance abeve supposed ).—Id. 

5. Agency—Anthority to sign note—Signature of co-surety oblained without aw 
thority of principal—Ratification.—Where one authorized his name to be 
signed or used, but refused to go out of his family for the purpose of obtain- 
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BILLS AND NOTES, continued. 
ing 20-sureties, and the person who signed the name of the one so authoris- 
ing did so in conjunction with another who was not in the family, held, that 
the person who authorized his name to be used was not liable in consequence 
of the departure from the restrictions imposed. But such signing may be made 
good by subsequent ratification, with full knowledge, etc. And in such case 
no new consideration is requisite. —Id. 

6. Promise—Ratification of refers to, ete.—When the ratification of a prom- 
issory note occurs it has relation to the origiual promise, and becomes 
part and parcel thereof. But full knowledge must be brought home to the 
party ratifying, and evidence of such knowledge should be clear.—Id. 

4. Agency—Authority to sign note need not appear on face of. —The authority 
of an agent need not appear on face of instrument not under seal, although 
that is the best method of execution. The simple signature of principal's 
name is sufficient.—Id. 

8. Principal and surety—Extension of note with forged signatures of sureties 
taken on misrepresentations— Sureties to original paper not released.—It is set- 
tled law that if the creditor enters into a binding contract, the effect of which 
will be to give further time to the principal debtor, without the consent of the 
surety, the surety will be discharged. But where an original note, having the 
names of sureties attached, is surrendered, and a second, having the same names 
is taken in extension of the debt, by reason of representations that the signa- 
tures of the sureties are genuine, the payee may, on discovery that they are 
forged, repudiate the new contract, and hold the sureties on the original pa- 
per.—Kincaid v. Yates, 45, 

9. Bills and Notes— Defenses—Alterations—Introduction of other notes—Marke 
of suspicion—Preliminary question as to, when for court—Presumption as to 
time of alteration.—In suit on a promissory note where the words “ after ma- 
turity” printed in the interest clause were erased, held, 1st, that it would be in- 
competent for defendant to introduce other notes made by himself in the same 
transaction containing the same phrase, in order to show that those words 
were in the note in suit at the time of its execution; 2nd, that if an alteration 
in a note were suspicious on its face, as, if the ink were different or the hand- 
writing were that of the holder, who was interested in the alteration, the ques- 
tions as to time and intent of the alteration should rest ultimately with the 
jury; 8rd, that, in the first instance, the preliminary question whether the al- 
teration bore marks of suspicion would be for the court, on inspection of the 
instrument; 4th, that in the absence of any such suspicious circumstance, the 
presumption would be that the alteration was made prior to or cotemporane- 
ously with the execution.—Paramore v. Lindsey, 63. 

10. Bills and notes— Circumstances putting holder on inquiry not sufficient to de- 
feat his titlek—Bona fides—Burden of proof as to.—Suspicion, on the part of 
the taker of negotiable paper, of defective title,in the prior holder, or knowl- 
edge on his part of cireumstances which would excite suspicion thereof in the 
mind of a prudent man, or gross negligence on the part of such taker at the 
time of his transfer, will not defeat his title. That result can be produced only 
by bad faith on his part. 

The rule that a purchaser is not an innocent holder if there are circumstances 

connected with the transfer sufficient to put an ordinarily prudent man on in- 
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BILLS AND NOTES, continued. 
quiry, is uncertain and devoid of uniformity, and no longer the prevailing law 
of the State. (Hamilton vs. Marks, 52 Mo. 78, overruled.) As to the burden 
of proof, the rule is, that where a note is shown to have been originally obtained 
or put in circulation by fraud or illegality, the onus is then on the holder, to 
show that he got it for value in good faith.—Hamilton v. Marks, 167. 

11. Bills and notes—Phrase “‘value received” —Negotiability without— Evidence 
touching determined by place of payment and execution.—Under the laws of 
Missouri a promissory note not on its face expressed to be “for value re. 
ceived,” is not negotiable and not competent as evidence for like purposes as 
negotiable paper. But a note made in another State, and there to be executed 
and paid, is to be governed by the rules of evidence of that forum, and a note 
there negotiable without those words, is so competent on trial had in Missouri, 
—Stix v. Matthews, 371. 

12. Practice, civil—Partnership— Evidence-Pleading.—Evidence is admissible to 
show partnership of defendants, without an averment of partnership in the pe- 
tition. —Id, 

13. Practice, civil-Probata and allegata-Notes and protest when competent evidence, 
—Where a note was made payable at the “ Bedford Bank, Lawrence 
County, Indiana,” and the petition so alleged, and further stated that, on pre. 
sertment at that place, payment was refused by the cashier of “the Branch at 
Bedford of the Bank of Indiana, said bank being the plaee where the said 
notes were payable,” and the answer did not deny that “the Branch at Bed- 
ford of the Bank of Indiana,” was the same bank where said notes were pay- 
able, there was held to be no variance in the petition which would preclude 
the introduction in evidence of the notes, or of the protest certifying such 
presentment.—Id. 

14. Notice of protest inclosed to last indorser not sufficient to hold prior indorser— 
Notice may be proved aliunde, how.—In order to hold prior indorser it is not 
sufficient that notice of dishonor be given to the last indorser, and that like 
notices for the prior indorsers are inclosed to him. The evidence should show 
that each prior indorser designed to be held was himseif duly notified. Such 
notice may, however, be proved by circumstances aliunde, such as that, after 
protest the indorser paid or promised to pay part of the debt, or admitted 
that he continued liable for it.—Id. 

See Contracts, 6,8; Husband and Wife, 7, 9, 10; Surety, 9. 

BOND ; See Bond, Official ; Contracts, 10; Land and Land Titles, 3; Married 
Women, 8; Mortgages and Deeds of Trust, 10; Surety, 8, 9; United States 
Collector, 2, 3. 

BOND, OFFICIAL. 

1, Bond of county collector—Suit on——Allegations— What sufficient.—In suit on 
the bond of a county collector for failure to pay over taxes collected by him, 
where the petition shows when his bond was filed, for what years the taxes 
collected were due, that they were collected while he was collector, and in 
his official capacity, and were not accounted for, and such collection and fail- 
ure are specially assigned as constituting the breach complained of, the peti- 
tion will not be held insufficient on demurrer for failure to state in terms for 
what period defendant was elected, or his bond given, or whether the collec- 
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BOND, OFFICIAL, continued. 
tions were made during his official term, or that he ever received any credit 
on account of such taxes.—Morgan Co, v. Lutman, 210. 

BROKER;; See Practice, Criminal, 14. 

BURDEN OF PROOF; See Bills and Notes, 2, 10. 

BURGLARY ; See Practice, Criminal, 31. 


Cc. 


CARRIERS. 

1. Damages—Freezing of fruit trees on railroad—Delay and exposure— Witness 
—Testimony not an opinion, when.—Where fruit trees, shipped on a railroad, 
were frozen while en route, the freezing was held to be the act of God, for 
which the company was not liable, unless caused by unnecessary delay in trans- 
porting them, or their careless exposure to the cold, and the burden was held 
to be on the owner to show such careless exposure. And if frozen while re- 
maining in the cars at the terminus of the route, instead of being placed in the 
warehouse, the company was not held responsible on that account if the cars 
afforded a better shelter than the warehouse. 

In such an action testimony of a witness, that if shipped as promised, the trees 
“would have gone through all right,” was held not objectionable as being a 
mere opinion of the witness.—Vail vs. Pac. R. R. 230. 

2. Damages—Railroads—Affreightment— Claim for damages tobe made before 
unloading—Accident—Injury to stock—Delay in giving notice, claim not lost 
by, when.—By a contract for the shipment of certain cattle on a railway, no 
claim was to be allowed the shipper unless “made in writing before or at 
the time the stock [was] unloaded.” While en route, the cars were thrown 
from the track and part of the stock injured. After considerable detention 
the train proceeded to its destination, where it arrived in the rain about mid- 
night. ‘The owner then, before the unloading, verbally notified the company’s 
yard-master and agent that he would not receive the cattle except under protest, 
and asserted his claim for damages without objection as to its form, and with the 
assurance from the agent thut it was unnecessary to proceed to the company’s 
office that night. From the accident till then, he had been compelled to give his 
entire attention to the careof hisstock. In consequence of the unfitness of the 
stock yard, and by consent of the company the cattle were, on the night of their 
arrival, removed to plaintiff's farm sixteen miles distant, where their examination 
by the company was not difficult. And, three days afterwards, he gave a written 
notice of his claim to an officer of the company, who refused to pay the same, 
insisting that the stock was not damaged, but making no objection on the 
ground of delay in the notice. Held, that the proof showed a substantial 
compliance with the purpose of the contract, viz: to give an opportunity to 
the company for inspection of the stock, before they were mixed with other 
cattle or slaughtered, or its ascertainment of damages otherwise rendered im- 
practicable; that the conduct of the company amounted to a waiver of the de- 
lay in giving the notice; and that under such facts shown, non-suit would be 
improper.—Rice vs. The Kansas Pacific Rly., 314. 


39—voL. LXIII. 
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CARRIERS, continued. 

8. Curriers—Liability, how far may be limited by special contract.—The ancient 
rule of the common law is now so far relaxed as to allow carriers to lithit their 
responsibility by special contract, save for their negligence or misconduct.—Id, 

. Common carriera—. es—Contract, limitation of —Transfer from one 
carrier to another—Evidence.—A consignor delivered to the Adams Express 
Company a package, said to contain $352.35, which was received by the com. 
pany for transportation, and a receipt given therefor, containing this clause: 
“upon the special acceptance and agreement that this company is to forward 
the same to its agent nearest, or most convenient to destination only, and 
then deliver the same to other parties to complete the transportation; such 
delivery to terminate all liability of this company for such package.” The 
Adams Express Company transported the package a part of the distance, and 
then transferred it to the U. S. Express Company, which delivered it to the 
consignee, where the amount inclosed was found to be $100.50 short. Upon 
suit by the consignor against the Adams Express Co. for the amount of such 
deficit, Held ; 

Ist, that evidence was admissible on behalf of the defendant to show that it 
had delivered the package to its agent nearest to the point of destination, and 
that its agent had there delivered the package to other parties to complete 
the transportation, and to show further that the package, when received from 
the consignor, was securely sealed, and that it was delivered just as it 
was received, in good order, without being broken or mutilated. 

@d, that it was not the duty of the defendant’s agent, on giving the receipt, to 
call plaintiff's attention to its language. The stipulations were contained in 
the body of the receipt in a way not calculated to escape observation; they 
composed a part of it, and the instrument showed on its face that it was not 
merely a receipt; and it being accepted by the plaintiff in the transaction of 
the business to which it related, it was his duty to read it, and in the absence 
of preof of fraud, imposition or deceit, the law presumes that he shad notice 
of itss;contents.—Snider vs. The Adams Express Co., 376. 

. Common carrier—Special contract—Limitation of liability— Negligence.— 
Acommon carrier May receive a parcel to carry it as far as he goes, and then 
to send it further; and such carrier may, by special contract, limit his com- 
mon law liability, but cannot exempt himself from liability for his negligence. 
—Id. 

See Railroads. 

CHARAOTER ; See Practice, Oriminal, 4. 

COMMON LAW; See Practice, Civil—Pleading, 3. 

COMPROMISE; See Practiee, Civil—Action, 1. 

CONDEMNATION OF LAND; See Railroads, 5, 6. 

CONFEDERATE STATES. 

1. Evidence—Judicial notice—Missouri—Confederate States.—The courts of this 
State will take judicial notice of the fact that Missouri was not one of the 
States that joined with the Confederate States.—Douthitt vs. Stinson, 268. 

See Limitations, 9. 
CONSIDERATION ; See Bills and Notes, 1, 5; Contracts, 2, 4,9; Equity, 5, 6 
Execution, 4. 


CONSTITUTION OF MISSOURI ; See Corporations, 4, 
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CONTRACTS. 
1. Contracts, written—Parol testimony as to, when admissible.—A written instru- 


ment is the consummation of all previous and cotemporaneous negotiations, 
and its meaning, if clear, cannot be subverted or varied by parol. But if it be 
obscurely expressed, and a knowledge of the relations of the parties and their 
autecedent acts, and of the subject matter of the contract is requisite to a clear 
understanding of its purport, parol testimony in relation thereto is admis- 
sible —Edwards vs. Smith, Adm’r, 119. 

2. Contract— Consideration may be inquired into, when.—The consideration of 
a contract, not stated on the face of the instrument, or so stated as to leave 
the real consideration in doubt, is always a proper subject of inquiry.—Id. 

$. Contracts must be construed by the court—Jury, what question may be submit- 
ted to.—It is the exclusive province of the court to construe a written instru- 
ment. If words of doubtful or ambiguous meaning are employed, their 
meaning may be left toa jury; but the court must determine the interpreta- 
tion of the contract, with such light as the verdict may afford.—Id. 

4. Contract—Patent—Agreement with agent to procure—Guaranty—Inutility of 
patent no defense, when.—Where the inventor having agreed to pay an agent a 
sum of money to procure a patent for an invention, afterward, by an arrange- 
ment with his agent and a third party, transferred his interest to the latter, 
who in consideration of the transfer assumed the obligation of the inventor, 
and it appeared that the agent had no interest in the patent, and gave no war- 
ranty nor made any false or fraudulent representations touching the patent, 
the party assuming the obligation could not defend against his liability by 
proof that the patent was of no value.—Id. 

. Receipts—Parol evidence as to.—It is well established that receipts are subject 
to explanation by parol.—Id. 

6. Contracts—Agreement with debtor to pay his debts—Suit on for amount of 
note given by debtor—Witness—Death of party to contract Statute, construe- 
tion of. —Where suit is brought on an obligation given to a debtor to pay his 
debts, for the amount of a note given by the debtor to the plaintiff, the lat- 
ter would not be rendered incompetent as a witness under the statute (Wagn. 
Stat. p. 1372, 3 1,) by reason of the death of the maker of the note; since 
the obligation sued on having been made to the maker, and not by him, he 
could not, if living, have been made a party defendant, and the holder never 
was a party to the contract sued on; and the law gave him a privity thereto, 
only by reason of his interest.—Amonett vs. Montague, 201. 

7. Writing, construction of—Court.—Generally speaking, written instruments 
are to be construed by the court.—Id. 

8. Writing, construction of—Parol testimony as to, proper, when.—Where a 
statement of debt on which suitis brought is “due to B. F. Hinds, and J. I. 
Amonett, principal and interest $12,000,” without more, parol testimony is 
proper to show whether the debt is joint or several, and an instruction of the 
court that the statement shows it to be joint, is improper.—TId. ’ 

9, Vendors and purchasers—Conveyances—Consideration—Parol testimony as to 
—Parties—Joinder—Fraud—Evidence.—Where two joint owners of a tract 
of land conveyed the same by a deed in the usual form, wherein the tract was 
stated to contain a specified number of acres “more or less,” and a certain 
sum was specified as the consideration, but the parties made before the sale a 
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CONTRACTS, continued. 
parol contract, that if, upon survey, the tract should prove tocontain a greater 
number than that named, the vendee should pay a corresponding additional 
amount of purchase money, and one of the grantors only having received his 
share of the excess, the joint vendor brought suit for his proportion. It was held 
as follows: Ist, since the alleged defect was apparent on the face of the peti- 
tion, defendant after failing to demur was not in a position to object as a matter 
of proof to the non-joinder of both vendors; 2d, the verbal agreement not 
being for the sale of land was not withiu the statute of frauds. The contract 
was executed and finished when the deed was made. The demand sued on was 
merely one for money arising out of that contract. And in such case if plain- 
tiff had performed his part of the contract, and defendant had taken posses- 
sion of the land sold, the latter could not then take refuge under the statute; 
8rd, parol testimony was proper showing that the true consideration differed 
in amount from that named in the instrument.—McConnell vs. Brayner, 461, 
10. Vendorsand purchasers—Title bond, possession under—Refusal to pay pur. 
chase money—Offer to rescind.—A vendee of land, who is put in possession 
and receives from the vendor a bond for a warranty deed to be given on the 
full payment of the purchase money, can, incase of the vendor’s inability to 
comply with his covenant, defend against the payment of the purchase money, 
and he may have a judgment over against the vendor for the purchase money 
paid. But to avail himself of such defense and recovery, he must first offer to 
restore possession and rescind the contract.—Harvey vs. Morris, 475. 
11, Sale—Breach of contract of—Measure of damages.—In an action by the 
vendor against the vendee, for the non-acceptance of property sold or con- 
tracted for, the measure of damages is the difference between the price agreed 
upon and the market value of the property at the time and place of delivery. 
And the property may be resold at such time and place, and notice being given 
to the original vendee, the price brought at the re-sale may be treated as de- 
termining the market value.—Rickey vs. Tenbroeck, 563. 
12. Statute of frauds— Verbal contract of sale at subsequent day— Treated as an 
offer, when—Part delivery.—Where, under a verbal contract entered into for 
the sale of certain head of cattle, a part of them were to be delivered in one 
week, and the remainder in subsequent instalments, from time to time, as the 
vendee might require, Aeld, that although the contract was, when made, void 
under the Statute of Frauds (Wagn. Stat. 57, 3 6), it was nevertheless good as 
a proposition touching the price, and the delivery and acceptance of the first 
instalment, at the time named, without any change of terms and under the 
proposition or offer, made it binding and took the case out of the statute, 
The part delivery need not be made at the time of the contract,—Id. 

See Agency; Banks and Banking, 1; Bills and Notes; Carriers; Landlord 

aud Tenant,1; Limitations, 4, 5; Railroads, 1; Sales; Schools and 
School Lands, 1; Special Taxes, 1; Surety, 8; Vendor’s Lien. 


CONVEYANCES. 





1. Land titles—Description in deed--Sufficiency of.—Where land was described 
in a conveyance as “ block 52, in DeKalb Co.,” and was known by that descrip- 
tion by the parties and by residents in the neighborhood, the description was 
held sufficient to pass the title-—Tetherow vs. Anderson, 96. 
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CONVEYANCES, continued. 

2. Covenant of warranty, suit on—Land titles—Voluntary dispossession— Hann. 
& St. Jo. R. R. swamp land grant of 1850, ete—Actual dispossession of the 
covenantee, under a judgment, is not necessary to enable him to sue on his 
covenant of warranty. But in all cases of voluntary dispossession, the burden 
of proof is on him to establish the adverse paramount title to which he has 
yielded; and it should appear that the possession was surrendered only after 
claim or demand therefor. Where suiton such covenant was brought against 
the Hann. & St. Jo. R. R. Co., and it appeared that prior and subsequent to the 
act of congress of 1850, known as the swamp land grant, the land was par- 
tially covered with water, and plaintiff had voluntarily surrendered it to the 
county of Livingston ; but there was no proof to show that it was ever selected 
as swamp land under the provisions of that act, or that it had ever been con- 
firmed or patented to the State, plaintiff could not recover. And such would 
be the case, even though under the act of congress of June 10th, 1852, the 
jand was in fact exempted from the grant to defendant. It would not follow 
therefrom that the title to the land was necessarily in the county.—Morgan vs, 
Han. &St. Jo. R. R. Co., 129. 

See Administration, 8, 10; Contracts, 9, 10; Corporations, 3; Execution, 
1; Land and Land Titles, 2; Limitations, 4, 5; Mortgages and Deeds of 
Trust ; Vendor’s Lien, 1, 2. 

CORPORATIONS. 

i. Insurance— Fire and Marine—Companies organized under act of 1855, may, 
under act of 1869, loan money on personal security.—Where fire and marine 
insurance companies were organized under the statute of 1855, and so author- 
ized to loan money on personal security, (Gen. Stat. 1865, p. 354), they retain 
that power under art. 3 of the act of March 10th, 1869. (Wagn. Stat., p. 759, 
see 23 6, 15, 23 & 46.)—St. Jo. Fire & Marine Ins. Co. vs. Hauck, 112. 

2. Corporations—Creation of, in 1839.—In this State, in 1839, when there was 
no General Statute of the subject of corporations, a private corporation could 
not be called into existence, except by special act of the legislature.—Douthitt 
vs. Stinson, 268. 

3. Conveyances— Parties—Corporations— Deeds to corporations not duly created, 
void.—It is essential to a valid conveyance that there should be a grautee 
capable of taking; and a deed which professes to convey to a corporation by 
name which has no valid existence, is a nullity, and passes no title to any 
one.—Id. 

4. Corporations—Constitution of 1866—Double liability clause—Stockholder— 
Measure of liability._-Under the Constitution of 1865 and the statute (Wagn. 
Stat. 330, 3 20) stockholders in corporations are not liable for the debts of the 
company in full, as in ease of partnership, but only to an amount equal to 
their stock together with any unpaid subscription —State Sav. Ass’n vs, Kel- 
logg, 540. 

5. Corporations—Stockholders—Suit against not a lien.—The institution of suit 
against a stockholder for a corporate debt, does not operate as a lien upon his 
limited liability under the statute, so as to hold him therefor against a senior 

judgment and execution obtained on another action commenced later.—Id. 

See Corporations, Municipal; Practice, Criminal, 15; Railroads. 
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CORPORATIONS, MUNICIPAL. 

1. Municipalities— Restraint of animals— Ordinances touching— Penalties against 
owners, intended for what cases.—The town of Trenton passed an ordinance 
authorizing the seizure of hogs found running at large within the corporate 
limits, and requiring the owners, in order to redeem, to pay certain penalties 
and costs. Held, 1st, that the penalty could be enforced although the owner 
resided without the corporate boundaries ; 2d, that the legislature, as.a sanitary 
or police regulation, could pass an act authorizing such a measure; 3rd, that 
the penalties of the ordinance were not intended to apply to cases where the 
escape of the stock was unavoidable, and the owner used requisite diligence in 
attempting to reclaim them.—Spitler vs. Young, 42. 

2. Municipalities—Repair of streets, what necessary.—Municipal corporations 
are only bound to keep such streets and parts of streets in repair as may be 
necessary for the use and convenience of the traveling public.—Craig vs. City 
of Sedalia, 417. 

8. Municipalities—Repairs of streets by— Requirements as to-—Negligence—Jury. 

—In order to render a city liable for defects or obstructions on its streets, it must 
appear that under the particular circumstances of the case, it was its duty to 
have removed the obstruction or repaired the defect, and that the person com- 
plaining was at the time in the exercise of ordinary care; and the facts are 
for the jury under appropriate-instructions.—Id, 

4. Streets—Ill repair—Accident—Contributory negligence.—Although a muni- 
cipality may have failed to exercise proper care in the repair of its streets, 
and but for such negligence the injury would not have happened, yet the ’ 
party complaining cannot recover, if he was aware of the defect, and failed to 
use ordinary care to avoid the accident.—Id. 

See Special Taxes, 1. 

COSTS. 

1, Security for cosis—Power to compel.—The power to compel the giving of se- 
curity for costs is largely discretionary with the trial court.—Whitsett vs. 
Blumenthal, 479. 

2. Practice, civil--Security for costs, when rule for improper— Ultimate liability 
and inability ——Where it appeared from an interlocutory decree, rendered in 
favor of plaintiffs, that they were heirs to a valuable tract of land, together 
with rents and profits, and usufruct derived therefrom, through a long series 
of years, and from the report of a referee rendered thereunder, it appeared that 
the estate was arhply sufficient to meet all charges, the action of the court in 
dismissing the case thereafter, on motion, for want of security for costs, on 
proof that they possessed no other property subject to execution, was held to 
be unwarranted, and was overruled on appeal. Security for costs should 
not be demanded, except in case of the ultimate liability and inability of the 
party to pay the costs.—Id. 

See Practice, Criminal, 7. 

COUNTY SEAT. 

1. County seat, removal of — Pettis ecounty—Statule, construction of —Judicial sales. 
—In February, 1864, the legislature passed an act “ to take effect on its pas- 
sage,” the first section of which declared that the seat of justice of Pettis coun- 

ty was thereby removed from Georgetown to Sedalia. The second section 

provided for the appointment of commissioners to select a site for new county 
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COUNTY SEAT, continued. . 
buildings and obtain title thereto. The third section enacted that the public 
records and movable property should be removed to the new county seat as 
soon as practicable after the passage of the act, and all courts thereafter held 
should be held at the new county seat, provided, however, that the county 
court should not be required to hold its sessions at the new county seat until 
suitable buildings were erected for their reception. Section nine designated 
the commissioners to select the site for the new buildings, but prohibited the 
levy of any tax for the erection of a court house, and provided that the citizens 
of Sedalia and vicinity should furnish the necessary means for that purpose, and 
that the commissioners should not enter upon their duties till sufficient money 
had been raised for that purpose. Section ten made it the duty of the court 
at its next regular term after the passage of the act, to appoint an architect 
to prepare plans and make estimates for the new court house, which were to 
be approved by the county court and the commissioners were then to enter 
upon their duties: Held, that until suitable buildings had been provided at the 
new county seat, and the county court had decided that it was practicable to 
remove the records there, it was lawful for the circuit court to continue its 
sessions at the old county seat, and a sale of land on execution made at the 
old court house, during a term of the court being held there de facto,would com- 
ply with the law requiring such sales to be made at the court house during a 
term of court, and the validity of such sale could not be attacked on this 
ground.—Bouldin vs. Ewart, 330. 

COUNTY TREASURER. 

1, County treasurer—Setilement with county court— Warrants, credit for—Stat. 
ute of limitations.—Iu his settlement with the county court a county treasurer 
is entitled to a credit for warrants received by him from the county collector, 
although not paid to the collector for more than ten years from their date. 
Whether, as against the holder, the county might not set up the statute, 
quere? But the collector, ag agent of the county, and under the law, had the 
power to receive the warrants, although barred by time. And the treasurer 
was required to receive the warrants from the collector—Logan vs. County 
Court of Barton County, 336. 

COURT, CASS COUNTY COMMON PLEAS; See Jurisdiction, 4. 

COURT, COUNTY ; See Administration, 2; Court, Probate. 

COURT, JOHNSON COUNTY COMMON PLEAS. 

1, Mortgages and deeds of trust—Sheriff—Substitution as trustee—Common 
Pleas Court Johnson Co.—Under the act creating the common pleas court of 
Jonson counts and giving it concurrent jurisdiction with the circuit court in 
all civil actions (Sess, Acts, 1867,p 90, 3 10), it had power to substitute the 
sheriff of that county in lieu of the trustee named in the deed of trust, on pro. 
ceedings pursuant to the general statute. (Wagn. Stat. 1347, 33, 1, 2.— 
State ex rel. Reid vs. Griffith, 545. 

COURT, PROBATE. 

1. Probate court, demand filed in—Appeal to circuit court—Cause of action, 

change in.—A demand filed in the probate court for a sum claimed to be due 

“for two and fourteen hundredths acres of land,” may be amended, on appeal to 

the circuit court, to one for the same sum stating that the amount was “over. 

paid on the purchase of decedent's !and, there being a deficit of two and 
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COURT PROBATE, continued. 
fourteen hundredths acres at $250 per acre.” The amendment would not change 


the cause of action, and such being the fact, the court may permit it. (Wagn, 
Stat. 120, 3 8; compare Id. 850, 3 18.)—Hunt vs. Bouton, Adm’x, 187. 

. Court— Paper, filing of— What constitutes.—In legal contemplation the pres. 
entation and delivery of a paper to the court or officer and its receipt by the 
clerk and lodgment in his office, constitutes the filing, although the clerk’s in. 
dorsement is the highest legal evidence of that fact.—Baker vs. Henry, 517. 

. Court—Paper, filing of—Proof as to, what sufficient—Where it appeared 
that a report of sale by an administrator, although not with other pro. 
bate papers, was found among the papers of a deceased clerk, that the 
court house had been destroyed, and that the records, files, etc., had been moved 
from thence and shifted from place to place, the proof was on appeal held 
sufficient to justify the trial court in finding that the instrument had been filed in 
court, and that the facts contained in the report were as therein recited.—Id, 

. Administrator—Probate court—Orders of—Conflict with report of sale— 
Case stated——Where by an order of the probate court an administra- 
tor was directed to sell land on twelve months’ time, the deed not 
to be made but on complete payment of the purchase money, a re- 
port of sale by the administrator which recited that the sale was made Feb, 
8th, 1860, was held not in conflict with the further order of court made at the 
May term, 1860, whereby the administrator was permitted to make to the then 
next term of court a report of the sale theretofore ordered. In such case the 
purpose of delaying the report was taken to be to enable the administrator to 
embrace in it not merely a statement of the sale, but of the payments of pur- 
chase money made in pursuance thereof.—Id. 

See Administration. 
COVENANT; See Convevance, 2. 
CRIMES AND PUNISHMENTS ; See Practice, Criminal. 
CRIMINAL LAW;; See Practice, Criminal. 


DAMAGES, 
1. Damages—Actions ex delicto—Interest.—In actions of ex delicto based upon 


simple negligence of a party to whom no pecuniary benefit could accrue by 
reason of the injury thereby inflicted, interest is not allowable.—Marshall vs. 
Schricker, 308. 

2. Practice, civil, trials—Damages—Instructions— Negligence— Relation to plain- 
tiff of person whose act caused the injury.—Questions of fact only should be 
submitted to a jury. In actions for damages atising from negligence of a per- 
son whose relation to the plaintiff depends upon facts which are undisputed, 
the question whether or not such person was a fellow servant of plaintiff, is a 
question of law for the court. If the facts are disputed, the law governing 
those relations should be declared upon the alternatives presented by the 


testimony.—Id. 
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DAMAGES, continued, 

3. Damages— Fellow servants, who are—Foreman— Vice-principal.—In an action 

efor damages by a servant against his employer for person:! injuries, the em- 
ployer cannot be charged with negligence, as that of himself, of one who was 
merely a foreman over the plaintiff, who was not engaged in a distinct de- 
partment of the general service but in the same work with the plaintiff, and 
was not charged with any executive duties or control over plaintiff which 
would constitute him the agent of the employer. Such person would be 
simply a fellow servant, and his position as a mere foreman would not alter 
the case.—Id. 

. Damages—Negligence—Fellow servant—Responsibility of employer.—No re- 
covery can be had against an employer for damages caused by negligence of 
a fellow servant, unless the fellow servant be incompetent, and the employer 
was guilty of negligence in employing him, or retaining him after notice of 
his incompetency.—Id. 

. Damages, escape of fire from locomotive—Interest—Burning of trees—Meas- 
ure of damages,—In an action of damages against a railroad company for the 
destruction of certain forest trees caused by the escape of fire from defendant’s 
locomotive; Aeld, Ist, that interest on the amount of damages found was not 
authorized by the statute—either that touching interest or 3 7 of the damage 
act; 2nd, that the measure of damages was the difference between the value of 
the trees before and that after the fire—Atkinson vs. A. & P. R. R. Co., 367. 

6. Damages—Railroad company—Rip-raps—Caving in of bank—Loss of team. 
— Question of employment—Of co-employee—Jury, what facts for.—It ap- 
peared that a railroad company was engaged in “rip-rapping” the Missouri river 
at a point on its line; that some ten feet from the bank there was a crack or 
fissure in the earth, which had been filled up by dirt and sand; that teamsters 
hauling rock for the rip-raps were ordered, by the company’s superintendent, 
to drive out between the fissure and the bank; that a teamster employed by 
a sub-contractor to haul rock, having expressed some appreheysion, was as- 
sured by the superintendent that there was no danger—that the company was 
responsible, and while the order was being obeyed, the earth caved in, and the 
team was precipitated into the river. In action by the sub-contractor against 
the railroad for damages, it was held: Ist, that,as to the place where the rock 
was to be delivered, the teamster, although hired by plaintiff, was subject to 
the control of the superintendent; 2d, that as to whether the earth which 
caved in was apparently dangerous, and known to be so by the superintendent, 
or was equally open to the observation of the teamster and the superintendent, 
there being evidence tending to show these facts, these questions were for the 
jury; 3d, that the superintendent represented the company, and that the dri- 
ver was not his fellow servant. 

In such suit, where the petition in effect set out that defendant had a superin- 
tendent to direct and oversee the work, and that plaintiff was engaged in haul- 
ing rock under this agent of defendant, and that whilst so engaged the loss 
occurred, by reason of the negligence of the superintendent, it was held to 
state a good cause of action. —Cook vs. H. & St. Joe. R. R. Co., 397. 

9. Damages—Railroads—Negligence—Reasonable care.—In action by a fireman 
employed by a railroad company for injuries resulting from an unsafe railroad 
track, if plaintiff was exercising at the time ordinary care, and had no knowl- 
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DAMAGES, continued. 
edge of the unsafe condition of the track, and the company knew of the con. 
dition of the road or might have known thereof by the exercise of reasonable 
care and diligence, plaintiff would be entitled to reeover.—Dale ve. St. L., K. 
C. & N. Rly. Co., 455. 

8. Damages—Defective machinery—Equal opportunities— Waiver of defects — 
Iu actions for injuries resulting to a servant from defective machinery or ap- 
pliances, the real question is, whether the servant has had equal opportunities 
with his employer for observing the defective machinery or materials, and 
intends to waive any objection to them.—Id. 

9. Damages—Railroads—Injuries to fireman— Defective lrack— Opportunity for 
examination of —Contributory negligence—Jury— Non-suil.—Plaintiff was fire. 
man upon a railroad, and it appeared that about a month prior to the accident 
he had been passing twice aday over the section of the road where it occurred, 
and had observed that the track was rough, and the rails short; and it ap- 
peared that his apprehensions had been aroused by these circumstances. He 
made no particular inspection of the track, nor any report of the supposed de. 
fects, and there was no evidence that he was aware of the particular defect, viz: 
a defective joint of the rails, which caused the overturning of the locomotive: 
Held, that as he had no opportunity for special examination, and the company 
had, and as it was the business of the latter to look after its track and see to 
its repair, he properly confided in defendant that it would discharge that duty; 
that, under such state of facts, his continuance in the service was not a con- 
sent to the risk of a defective track; that on the question of negligence the 
cuse was one for the jury, under the proper instructions, and a non-suit was 
rightly refused.—Id. 

See Carriers, 1, 4, 5; Contracts, 11; Corporations, Municipal, 2, 3,4; Nui- 
sance, 1; Practice, Civil—Trials, 7, 8; Railroads, 2, 3, 4. 

DECEIT ; See Land and Land Titles, 1. 

DECISIONS OF SUPREME COURT; See Practice, Supreme Court, 4. 

DEDICATION OF LAND; See Railroads, 1. 

DEFAULT; See Practice, Civil—Pleading, 4; Practice, Supreme Court, 9. 

DESCRIPTION; See Conveyances, 1; Ejectment, 2; Limitations, 4, 5; Me- 

chanics’ Lien, 1, 2. 


E. 


EJECTMENT. 

1. Judgment—Hjectment—Interest on rents, ete.—Where judgment is rendered in 
ejectment, interest on the rents is not collectable.—Alien vs, Smith, 103. 

2. Ejectment-—-Equitable defense— Misdescription.—In ejectment, an equitable de- 
fense may be set up by proof showing that in a conveyance by plaintiff to 
defendant the former intended to transfer the property in dispute, but by mis- 
take, the wrong section was designated.—-Collins vs. Rogers, 515. 

See Administration, 2, 9, 10; Mechanic’s Lien, 4; Mortgages and Deeds of 
Trust, 6; Partition, 1. 

EQUITY. 

1. Deed of trust—Sale—Presence of trustee.—A sale of land under a deed of 
trust made in the absence of the trustee, by his agent, is void.--Landrum vs. 
Union Bk. of Mo., 48. 
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EQUITY, continued. 

2. Deed of trust to bank—Purchase by—Redemption.—Where a deed of trust is 
given to a bank to secure a loan, the president being named as the trustee, and 
the bank purchases at the sale under the deed, the sale is not void, but will au- 
thorize a redemption by pursuing the proper steps.—Id. 

8. Hquity—Sale of land—Fraud, collusion, etc., and inadequacy at, will nog 
vitiate, when.—In the absence of any proof showing unfairness or fraud or col- 
lusion between the parties to the sale, or that at the time a higher price could 
have been obtained, the mere fact that the property was sold at an under 
value will not invalidate the sale.—Id. 

. Equity—Laches— Estoppel.—Equity will not aid one who has negligently 
slept upon his rights, and induced others to act upon the belief that he has 
abandoned them.—Id. 

. Bquity—Laches—Sale and improvement of property—Failure to assert claim 
— Estoppel—Limitations.—As to what period of time will be necessary in or- 
der to bar a claim on the ground of laches, no fixed rule can be laid down. 
That must be determined by the particular circumstances of each case, as the 
character of the property and the knowledge and actions of the parties. In 
some cases a comparatively brief period will be sufficient; in others, nothing 
short of the time of the statute of limitations. 

Where property was sold under a deed of trust and the purchaser proceeded to 
take possession and make valuable and lasting improvements—of which facts 
the claimant had notice either personally or by his agent—and the purchaser 
remained in possession for eight years, the silence of the owner and his failure 
to assert his rights during that interval were held sufficient to bar his claim to 
equitable relief on the ground of fraud, etc.—Id. 

6. Equity—Mortgage sale— Purchaser under— Action against, to divest title—Cir- 
cumstances which will sustain—Exzcess of judgment—Inadequacy of price— 
Purchase by administrator-Tender—Allegations, suffi ciency of. ~The owner gave 
a mortgage on certain land to secure the payment of $2,300, of which sum, how- 
ever, only $300 was received. The remainder, which was to have been paid 
from time to time in instalments, was, in fact, never paid. On the death of 
the mortgagor the brother of the mortgagee became his administrator, and, 
with knowledge of the amount paid, permitted the assignee of the mortgage 
debt—who was also brother-in-law of the mortgagee—to obtain judgment on 
the mortgage debt for $3,421, and at the sale under said judgment, the admin- 
istrator, while acting as such, purchased the property for $520, which was 
about one-tenth of its value. It appeared that, at the time of said judgment 
and sale, all the heirs were minors, and that the estate owned lands other than 
those mortgaged, and owed no other than the mortgaged debt. 

Held that, although the mere omission to apply to the proper court for power 
to sell the land for the payment of the debt (Wagn. Stat., 94, 3 8), might 
not have rendered the administrator chargeable for the consequences 
of the sale under the foreclosure, and independent of the question as to his 
power to purchase without thereby rendering himself a trustee for the creditors 
or the heirs, the fact of the great excess for which judgment was rendered, 
the inadequacy of price paid at the sale thereunder, the knowledge and rela- 
tionship of the parties, and the other attendant circumstances, would, on bill 
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EQUITY, continued, 
for that purpose, brought by the heirs, warrant a decree divesting his title, and 
vesting it in the heirs. 

And held in such suit, on demurrer, Ist, that an allegation in the petition that 
* the judgment was obtained on a fraudulent mortgage for the want of the con- 
sideration money mentioned in the same,” sufficiently set out the facts which 
made the mortgage fraudulent; 2d, thatit was not necessary to make theas- 
signee of the debt, who was plaintiff in the foreclosure proceedings, a party to the 
bill; 3d, that the petition need not charge that the administrator paid for the 
land purchased by him out of the assets belonging to the estate; 4th, that if 
plaintiffs tendered all that they admitted to be due, the chancellor should not 
deny them relief on the ground of the insufficiency of the tender, but should 
grant relief only on their doing what equity required.—Clark vs. Drake, 354. 

7. Equity—Action to set aside transfer for fraud—Allegations— Fiduciary re 
lation—Undue influence.—Where a transfer is unreasonable, and is brought 
about by trick or misrepresentation, a court of equity will set it aside. 

In such suit allegations that defendant was a relative of the transferrer, and 
living with him, and that the latter was old and infirm, are not sufficient state- 
ments to make out a case, even by way of inference, of confidential relations 
between the parties. Nor will the additional statement, that a different dis. 
position had been made of the same property, previously, by will, when the 
testator was of sound mind, establish a case of undue influence.-Crowe, Adm’r, 
vs. Peters, 429. 

8. Title bond, tender and refusal of—Suit for recovery of purchase money-- 
Equity.—The assignee of a title bond for conveyance of land on payment of 
sundry instalments of purchase money, made tender of the final instalment and 
demanded a deed, then and there, of the obligor, who could not execute it 
that day, but tendered it the day following. But the obligee then refused to 
receive it—making no objection, however, on the score of defect in the obli- 
gor’s title—and immediately sued for the purchase money paid. It appeared 
that plaintiff’s assiguor, when the sale was made, took possession of the land, 
and had meanwhile felled most of the timber which constituted the principal 
value of the estate. No attempt had been made, or could have been, under 
the circumstances, successful, to disaffirm or rescind the contract. Held, that 
there was no principle of law or justice to authorize plaintiff's suit; that it 
was competent for defendant to show, that if there had been any claims or 
liens against the land, they had been satisfied and extinguished.—Woods vs. 
Straup, 437. 

9, Ejectment—EHquitable defense—Misdescription.—In ejectment, an equitable 
defense may be set up by proof showing that in a conveyance by plaintiff to 
defendant the former intended to transfer the property in dispute, but by 
mistake, the wrong section was designated. —Collins vs. Rogers, 515. 

10. Equilable estoppel—Where one stands silently by for years while the occu- 
pant is making valuable and lasting improvements on property, he will be 
estopped from afterwards enforcing a claim.—Id. 

See Administration, 9, 10; Execution, 4; Husband and Wife, 2, 4; Judg- 
ment, 2; Mortgages and Deedsof Trust, 6; Partition, 1; Partnership, 1; 
Practice, Civil—Pleading, 2, 4; Practice, Civil—Trials, 12, 13; Rail- 
roads, 1; Sales, 2; Trusts and Trustees, 8; Wills, 1. 
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ESTOPPEL. 

1. Estoppel—Sale of land under execution—Payment of surplus to defendant in 
—Claim of to land on ground of failure of service.—Where defendant in an 
execution, knowing of a defect in service on him in the original suit, stands 
by at the sale, and not only permits his land to be sold in satisfaction of his 
debt, but demands and receives the surplus of the proceeds, he is estopped 
from laying claim to the land; and the purchaser will be protected, if the 
proceedings are regular. And one taking a quit-claim from defendant, can- 
not, in such case, claim as an innocent purchaser.—Austin vs. Loring, 19. 

2. Equity—Laches— Estoppel.—Equity will not aid one who has negligently 
slept upon his rights, and induced others to act upon the belief that he has 
abandoned them.—Landrum vs. Union Bank, 48. 

8. Equitable estoppel—Where one stands silently by for years while the occu- 
pant is making valuable and lasting improvements on property, he will be es- 
topped from afterwards enforcing a claim.—Collins vs. Rogers, 515. 

See Agency 2; Limitations, 1; Surety, 8; Wills, 1. 

EVIDENCE. 

1. Bills and Notes—Defenses— Alterations —Introduction of other notes—Marks 
of suspicion—Preliminary question as to, when for court—Presumption as to 
time of alteration.—In suit on a promissory note where the words “after ma- 
turity’’ printed in the interest clause were erased, held, 1st, that it would be 
incompetent for defendant to introduce other notes made by himself in thesame 
transaction containing the same phrase, in order to show that those words 
were in the note in suit at the time of its execution; 2nd, that if an alteration 
in a note were suspicious on its face, as, if the ink were different or the hand- 
writing were that of the holder, who was interested in the alteration, the ques- 
tions as to time and intent of the alteration should rest ultimately with the 
jury; 3rd, that, in tle first instance, the preliminary question whether the al- 
teration bore marks of suspicion would be for the court, on inspection of the 
instrument; 4th, that in the absence of any such suspicious circumstance, the 
presumption would be that the alteration was made prior to or cotemporane- 
ously with the execution.—Paramore vs. Lindsey, 63. 

. Contracts, written—Parol testimony as to, when admissible.—A written instru- 
ment is the consummation of all previous and cotemporaneous negotiations, 
and its meaning, if clear, cannot be subverted or varied by parol. But if it be 
obscurely expressed, and a kuowledge of the relations of the parties and their 
antecedent acts, and of the subject matter of the contract is requisite to a clear 
understanding of its purport, parol testimony in relation thereto is admiasi- 
ble.—E:dwards vs. Smith, Adm’r, 119. 

8. Contract—Consideration may be inquired into, when.—The consideration of 
& coutract, not stated on the face of the iustrument, or so stated as to leave 
the real consideration in doubt, is always a proper subject of inquiry.—Id. 

4. Contracts must be construed by the court—Jury, what question may be submittea 
to.—It is the exclusive province of the court to construe a written instrument. 
If words of doubtful or ambiguous meaning are employed, their meaning may 
be left to a jury; but the court must determine the interpretation of the con- 
tract, with such light as the verdict may afford.—Id. 
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EVIDENCE, continued. 

5. Receipis—Parol evidence as to.—It is well established that receipts are subject 
to explanation by parol.—Id. 

6. Practice, civil—Instruction—Oral direction by court to jury to disregard.— 
An oral direction by the court to a jury before submission of the cause, to dis- 
regard a wrong instruction, is not error.—Id. 

9. Husband and wife—Marriage— Evidence—Presumption—Cohabitation— Re. 
putation.— Where parties have cohabited together and held themselves out as 
man and wife, and there are circumstances from which a present contract may 
be inferred, the law, out of charity and in favor of innocence and good morals, 
will presume matrimony. The law in general presumes against vice, and in 
favor of innocence and good morals, and on this ground holds acknowledg- 
meant, cohabitation and reputation presumptive evidence of marriage ; but co- 
habitation and reputation must both exist before the presumption can be 
raised.—Cargile vs. Wood, 501. 

8. Presumptions—Status—Change must be shown.— When a particular status 
exists the law will presume its continuance, and when it is asserted that it has 
been changed, some evidence of that fact must be produced.—Id. 

See Administration, 3; Bills and Notes, 2, 10, 11, 12, 18, 14; Carriers, 1, 
4; Confederate States, 1; Contracts, 7, 8, 9; Ejectment, 2; Guardian 
and Ward, 8; Judgments, 1; Practice, Civil—Trials, 1, 2, 4, 5, 6, 9, 10, 
16; Practice, Criminal, 3, 4, 5, 6,9, 10, 15, 20, 21,22, 23; Practice, Su- 
preme Court, 1, 2,3, 5; Witnesses, 

EXCEPTIONS; See Practice, Civil—Appeal, 1; Practice, Criminal, 12. 

EXECUTION, 

1. Estoppel—Sale of land under execution—Payment of surplus to defendant in 
Claim of to land on ground of failure of service.—Where defendant in an 
execution, knowing of a defect in service on him in the original suit, stands 
by at the sale, and not only permits his land to be sold in satisfaction of his 
debt, but demands and receives the surplus of the proceeds, he is estopped 
from laying claim to the land; and the purchaser will be protected, if the pro. 
ceedings are regular, And one taking a quit-claim from defendant, cannot, 
in such case, claim as an innocent purchaser.—Austin vs. Loring, 19. 

2. Hzecution—Sale of personal property not present, not void, but voidable on 
motion, ete.—The sale of personal property under execution, after a valid levy, 
is not rendered absolutely void by reason of the fact that it is not present at 
the place of sale. Such sale is merely voidable by the execution debtor for 
cause shown to the court, on motion to set it aside for that reason—Eads 
Adm’r, vs. Stephens, 90. 

8. Execution—Seizure of firm property—Claim of individual member—Bona 
of indemnity— Claim for statutory exemptions— Rights and remedies.—W here 
personal property is seized by a constable as partnership property, under an 
execution issued against a firm, and is claimed by one of the members as his 
individual property, the officer has no authority to summon a jury to try the 
title of the member asserting the claim. And where issue is found in his favor 
the action of the constable in taking a bond to indemnify himself against 
any damages he might sustain by reason of the seizure and sale of this property, 
and to pay the claiming partner all damages he might sustain by reason of such 

seizure and sale, is equally unwarranted. The statute (Wagn. Stat., 842, 3 12) 
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EXECUTION, continued. 
applies only to cases where the claim is made by a third party. And, since 
the execution was, under the statute, a lien on the property from the date of its 
issue, the claim is not aided by the fact that subsequent to the issue and before 
the levy of the execution, the whole property was purchased by the claiming 
member. For losses sustained by reason of having purchased the property, his 
remedy, if any, is other than by an action on the bond. That instrument con- 
ditioned as above, would cover only damages which he would sustain by reason 
of the property sold not being subject to levy and sale under execution. 

Whether a partner can claim firm property as exempt from levy and sale for 
debts of the firm, Quere? But if the officer fails to do his duty in not notify- 
ing a member of his right to elaim exemption under the statute, the remedy of 
the party is on the official bond and not on that of indemnity.—Pierce to use 
Connevey vs. Kingsbury, 259. 

4. Hxecution--Sale of land ina mass—Inadequacy of consideration.—A sale of 
lands under an execution, in mass, instead of in parcels, is not ipso facto void, 
but is subject to be set aside on motion or by bill in equity, where injury has 
resulted therefrom. The same rule applies to inadequacy of consideration.— 
Bouldin vs. Ewart, 330. 

See County Seat, 1; Homestead, 1,2; Land and Land Titles, 2; Mortgages 
and Deeds of Trust, 8; Practice, Civil—Trials, 7. 
EXEMPTION ; See Execution, 3; Homestead; Mortgages and Deeds of Trust, 
8; Practice, Civil—Trials, 7, 8. 
EXPERT; See Witnesses, 6. 
EXTENSION ; See Surety, 1. 


F. 


FALSE PRETENSES ; See Practice, Criminal, 24. 

FELLOW-SERVANT; See Damages, 2, 3, 4, 6. 

FILING PAPERS; See Court, Probate, 2, 3. 

FORCIBLE ENTRY AND DETAINER;; See Landlord and Tenant, 4. 

FORFEITURE; See Sales, 2. 

FORGERY; See Surety, 1. 

FRAUD; See Contracts, 9; Equity; Fraud, Statute of; Judgment, 2; Land and 

Land Titles, 1; Partition, 1; Practice, Civil—Pleading, 4; Surety, 1. 

FRAUDS, STATUTE OF. 

1. Practice, civil—Statute of frauds must be invoked by answer, when.—If a 
transaction is set up in a petition which makes a good cause of action at 
common law, the objection that it is within the statute of frauds, as not being 
evidenced by any writing, must be set up by answer, and cannot be raised by 
demurrer.—Sherwood vs. Saxton, 78. 

2. Statute of frauds— Verbal contract of sale at subsequent day—Treated as an 
offer, when—Part delivery—Where, under a verbal contract entered into 
for the sale of certain head of cattle, a part of them were to be delivered in 
one week, and the remainder in subsequent instalments, from time to time, as 
the vendee might require, held, that although the contract was, when made, void 

under the Statute of Frauds (Wagn. Stat. 57, 36), it was nevertheless good as 

& proposition touching the price, and the delivery and acceptance of the first 
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FRAUDS, STATUTE OF, continued. 
instalment at the time named, without any change of terms and under the 
proposition or offer, made it binding and took the case out of the statute. 
The part delivery need not be made at the time of the contract.—Rickey vs, 
Tenbroeck, 563. 





G. 


GUARDIAN AND WARD. 

1. Guardian—Appointment—Authority of—In suit by a guardian against 
his predecessor, where the petition alleged that defendant was appointed 
guardian in conformity to law without stating the source from which the 
authority emanated, but alleged that he made settlement in a specified 
court having jurisdiction in the premises, and that the court approved the settle- 
ment, and that plaintiff was then appointed as guardian of the minor, 
it was held that the averments, taken together, were a sufficient declaration of 
defendant's appointment, and of the minority of the ward when plaintiff became 
guardian, to render the pleading good on demurrer.—State ez rel. Williams vs. 
Carroll, 156. 

2. Guardian— Annual setilement, of what force.—Annval settlements of guar- 
dians are mere exhibits showing the state of their accounts, and when the 
records of them are lost, their contents may be shown by parol. And entries 
relating thereto are in no sense judgments, and not conclusive on the ward.— 
Kidd vs. Guibar, 342. 

8. Guardian and ward—Credits allowed guardian—Parol testimony impeach- 
ing, what sufficient. —To impeach by parol testimony the allowances to a guar- 
dian for board, clothing and tuition, it is not necessary that the specific items 
allowed should be made to appear, where the testimony shows that the ser- 
vices of the ward exceeded the value of all those expenses.—Id. 


HANNIBAL AND ST. JOS. R. R. CO. ; See Conveyance, 2. 

HOMICIDE; See Practice, Criminal, 4, 20, 21, 23. 

HOMESTEAD. 

1. Homestead—Claim of, against execution—Appraisement— Unnecessary, 
when.—Where it clearly appears that defendant in an execution claiming land 
as exempt under the homestead law has no foundation for such claim, the levy 
is not vitiated by the failure of the sheriff to appraise the property —Shindler 
vs. Givens, 394. 

2. Homestead— Deed of, not valid against execution, when.—Under a proper con- 
struction of 3 7 of the Homestead law, a levy of execution will hold land against 
a homestead exemption where the deed of homestead is filed after the judg- 
ment under which the execution is issued.—Id. 

HUSBAND AND WIFE. 

1. Husband and wife—Property of wife—Husband’s title to—Generally speak- 
ing, if property is not given to the wife as her separate estate for her sole and 
exclusive use, the husband becomes at law vested with its ownership.—Welch, 

Adm’r, vs. Welch, 57. 
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HUSBAND AND WIFE, continued, 

2. Wife's separate property—Gift from third person to wife.—Where gifts from 
the husband to the wife will be upheld, in equity the same result will attend 
a gift to her from a third person, which the husband assents to and treats as 
belonging exclusively to her.—Id. 

. Husband and wife— Wife's separate property—Live stock conveyed by third 
person to wife—Wife's title to property and its proceeds.—Certaiu live stock 
was given to the wife by a third person, with the knowledge and consent of 
her husvand, although not conveyed to her as a technical separate estate. 
Her administrator brought suit to recover money which had been loaned by 
her from the proceeds of a part of the stock, and also the purchase money 
due for a part which had been sold by her on credit. It appeared that she 
had always claimed the stock and the proceeds as her own, and that her hus- 
band had always treated them as hers absolutely, and tliat none of his credit- 
ors or representatives contested the suit of the administrator, or made any 
complaint, and that their interests were not thereby in any manner interfered 
with. He/d, that the administrator was entided to recover the amount of the 
proceeds and of the loan.—Id. 

. Married woman, ‘estate of —Mortgage--—Not charge on wife's land, when.—In an 
instrument in the form of an indenture conveying land held by a married 
woman in her own right, but not her separate estate, the husband and wife 
were both mentioned as parties of the first part, and the deed was signed and 
was duly acknowledged by both; but the name of the wife did not appear other- 
wise, and the husband only named as grantor: Held, that the instrument 
did not even amount to an equitable charge on her estate. As to such estate 
she was incompetent to contract. (Shroyer vs. Nickel, 55 Mo. 264.)—Whiteley 
vs. Stewart, 860. 

5. Married woman—Separate estate— Question as lo character of estate, how de- 
termined.—T he separate estate of a married woman is one to which the marital 
rights of the husband do not attach, or from which they have been excluded, 
And the character of the estate will be determined by ascertaining whether the 
words employed in the grant manifested an unequivocal intent to exclude the 
power and marital rights of the husband.—Burnley vs. Thomas, 390. 

6. Married woman—Separate estate may be joint and for life only.—A separate 
estate may be held by a married woman for life only, and conjointly with her 
children.—Id. 

9. Married woman—Separate estate—Intent to charge, how shown.—The law 
implies from the execution of a note by a married woman, a purpose on her 
part to charge her separate estate, there being no indication of a contrary 
purpose on the face of the paper.—Id. 

8. Principal and surety—Bond of married woman—Liability of surety.—A 
bond given by a married woman is void at law as to herself, but the sureties 
thereto are bound. Generally, the extent of the liability of the surety is meas- 
ured by that of the principal; but in cases of infancy and coverture, the 
surety is in some sense a principal promisor.—Weed Sewing Machine Co. ve, 
Maxwell, 486. 
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HUSBAND AND WIFE, continued. 

9. Husband and wife—Separate Estate—Promissory note of husband to wife.— 
Where a wife at the time of her marriage is possessed of chattels or money, 
in which she has no separate estate, as they are choses in possession, and not 
choses in action, if her husband uses them and executes to her his promissory 
notes therefor, she cannot claim to be his creditor, or stand in any other re- 
lation than that of a mere volunteer. The use of the money or chattels would 
constitute no consideration for such notes, as he would simply be using what, 
in law, was already his own. Such notes might not be nullities, but the rights 
acquired by her under them would be subject to the riglits of creditors of the 
husband whose debts existed at the time the note was given.—Terry vs. Wil- 
son, 493. 

10. Husband and wife-Property of wife—Deed of trust of husband to secure note 
to wife.—Where a husband appropriated to his own use property in posses- 
sion of his wife, and executed an ordinary deed of trust to secure the pay. 
ment of notes given therefor, such deed of trust did not create a separate es- 
tate for the wife, but had no further effect than if the note had been given to 
a stranger, and such deed will not protect the property from execution in 
favor of a stranger.—Id. 

11. dusband and wife—Marriage—Evidence—Presumption— Cohabitation— Re- 
putation.—Where parties have cohabited together and held themselves out as 
man and wife, and there are circumstances from which a present contract may 
be inferred, the law, out of charity and in favor of innocence and good morals, 
will presume matrimony. The law in general presumes against vice, and in 
favor of innocence and good morals, and on this ground holds acknowledg- 
ment, cohabitation and reputation presumptive evidence of marriage; but co- 
habitation and reputation must both exist before the presumption can be 
raised.—Cargile vs. Wood, 501. 

See Nuisance, 1; Partition, 2; Witnesses, 3. 


INCUMBRANCES; See Mechanic’s Lien, 4; Mortgages and Deeds of Trust; 
Practice, Civil—Pleading, 4. 

INDICTMENT ; See Practice, Criminal. 

INFANTS; See Guardian and Ward. 

INSTRUCTIONS; See Damages, 2; Practice, Civil—Parties, 2; Practice, Civil 
—Trials, 1, 2, 9, 14,16; Practice, Criminal, 5, 6, 9, 22; Practice, Supreme 
Court, 6. 

INSURANCE, FIRE; See Corporations, 1. 

INTEREST ; See Damages, 1, 5; Ejectment, 1; Railroads, 2. 

INTIMIDATION ; See Witness, 4. 
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J. 


JEOFAILS ; See Amendment; Service, 1. 
JOHNSON COUNTY ; See Court—Jobnson County Common Pleas. 
JUDGMENTS. 

1. Judgments, lost— Contents, how shown.—The contents of lost or destroyed 
judgments may be shown by parol.—Kidd vs. Guibar, 342. 

2. Judgment--Agreement to by counsel without consent of client—Judgment got 
by fraud—Rules as to remedy of party.—If a party has not really consented 
to a judgment agreed to by his counsel, his remedy is against the counsel. If 
the judgment be obtained by fraud and covin, the party may be relieved against 
it in equity.—Tippack vs. Briant, 580, 

8. Replevin—Judgment by consenti—Return of property—Order for, unnecessary, 
when.—In replevin where an absolute judgment in a specified sum is given by 
consent for defendant, such consent should be treated as equivalent to an elec- 
tion to take the money instead of the property; and an order for the return of 
the property would be wholly unnecessary.—Id. 

See Amendment, 1, 2, 3; Contracts, 10; Conveyance, 2; Ejectment, 1; 
Landlord and Tenant, 2; Practice, Civil—Trials, 12, 18; Practice, Su- 
preme Court, 7, 8. 

JUDICIAL NOTICE; See Confederate States, 1. 

JURISDICTION, 

1. Justice's court—Killing of stock—Township not shown by statement—Amend- 
ment— Venue—Jurisdiction.—In suit begun before a justice of the peace for 
the killing of stock, where the statement fails to show in what township the 
killing took place, the omission is not cured by the fact that the writ shows 
the township wherein the defendant is served and the justice presides, and in 
which the cause is made triable. In such case no jurisdiction appears and the 
defect cannot be supplied by an amended statement.—Haggard vs. Atl. & Pac, 
R. R. Co. 802. 

2. Jurisdiction of courts of inferior jurisdiction must appear.—The jurisdiction 
of courts of inferior and limited power must somewhere appear on the face 
of the proceedings, otherwise their acts are void.—Id. 

8. Courts—Jurisdiction not conferred by consent.—Consent cannot confer upon 
a court jurisdiction as to the amount or subject matter of a controversy.—Tip- 
pack vs. Briant, 580. 

4. Cass county court of common pleas—Amendment of law—Submission of cause 
after—Jurisdiction of court asto amount.—Suit in replevin was brought in the 
Cass county court of common pleas for property, the alleged value of which 
was in excess of its then jurisdiction, but a subsequent amendment gave the 
court jurisdiction co-extensive with that of the circuit court. The case having, 
after amendment, been dismissed and re-instated by consent of parties, that 
action was held equivalent to a voluntary appearance of the parties, and a sub- 
mission by them anew of their dispute; and the court having by that time ac- 
quired jurisdiction as to the amount, was held to possess full control over the 
case.—Id. 

See Administration, 7; Justices’ Courts, 2; Partition, 1; Railroads, 3, 5; 
Wills, 1. 
JURY ; See Evidence, 4, 6; Practice. Supreme Court, 1; Verdict, 1. 
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JUSTICES’ COURTS. 
1. Justice of peace—Action for rent—Mineral lands—Complaint—Specification 
of amount.—In suit for rent before a justice of the peace, plaintiffs’ compinint 
must specify the exact eum, orif rent be payable in particular products or ma- 
terial, the exact amount thereof, demanded and due.—Cook vs. Decker, 328. 
Justice of peace—Rent of mineral lands— Complaint— Specification of amount 
due—Jurisdiction..—In suit for rent against the tenant of mineral lands, a 
statement that defendants had taken out of the ground thirty-two thousand 
pounds of ore, and that one-fourth of it was due to, and demanded by, plain. 
tiffs, is sufficient ; and unless it appear from the record that such amount was 
over the jurisdiction of the justice, the judgment will not be set aside merely 
because the damages claimed for such default exceeded the jurisdiction.—Id, 
8. Justice’s court— Transcripts, how amended.—When it is made to appear that 
the transeript returned by a justice of the peace is substantially erroneous or 
defective, the appellate court may, by rule and attachment, compel him to 
amend the same, and he must send up a faithful transcript of all the entries 
in his docket, together with all the process and other papers relating to the 
suit and filed therein. ‘But he cannot of his own motion amend any of his 
docket entries. And it is exceedingly questionable whether, after the day for 
entering judgment, he can correct any mistake or supply any omissions, with- 
out the consent of all the parties, and whether all corrections and amendments 
not so consented to must not be directed by the circuit court or other tribu- 
nal of equal authority.—Norton vs. Porter, 345. 
4. Justices’ courts—Appeal—Notice, failure to file—Afirmanee of judgment— 
Diligence. —Where appeal from judgment in a justice’s court is not taken on the 
day of its rendition, and no notice of appeal is given before the second term 
thereafter, at which the case is triable in the circuit court, the judgment below 
may be affirmed on motion. And it is immaterial that after filing, and before 
hearing of the motion, such notice is given. Appellant does not show such 
diligence in prosecuting the appeal as the law requires.—Town of Brownsville 
vs. Rembert, $93. 
Justices’ courts—Non-payment of costs—Appeal, right of.—Where a motion to 
set aside a judgment by default before a justice of the peace has been overruled, 
the party has a right of appeal, notwithstanding his non-payment of costs.— 
Hooker vs. Atl. & Pac. R. R. Co., 449. 
6. Justices’ courts—Appeal—Dismissal—Judgment on bond.—Where an appeal 
from a justice of the peace is dismissed, the court has no authority to affirm 
the judgment of the justice and render judgment against the parties to the ap- 
peal bond. —Id. 
See Jurisdiction 1; Railroads, 8. 
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LAND AND LAND TITLES. 

1. Land, sale of—Action for deceit—What representations necessary lo sus- 
tain.—Although an unintentional misrepresentation in the sale of land may 
lay the foundation for an action to set aside the contract of sale, it will not 

sustain a suit at law for damage. To justify such action, there must be fraud 

as distinguished from mistake. There need not, however, be absolute false- 
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LAND AND LAND TITLES, continued. 





4. 








hood. If the party willfully asserts as facts within his own knowledge, and 
not as mere matters of opinion or general assertion, what in truth he knows 
nothing about, if the subject of assertion is material, the statement will be 
held equivalent to that of a known falsehood. But to justify the action it 
must appear that deceit was practiced, and for the purpose of putting the vene 
dee off his guard, or that special confidence was reposed in the representations 
of the vendor, and that the contract was entered into on the strength of the 
statement. And the proof of the fraudulent representations must be.clear. 
And if the buyer trust to representations not calculated to impose on men 
of ordinary prudence, or neglect means of information easily in his reach, he 
cannot recever. 


But the case is otherwise where the land, which is the subject of purchase, is at 


a distance, and the purchaser relies wholly upon the description given by the 
vendor.—Duun vs. White, Adm’r, 181. 

Conveyance by United States marshal in 1825—Acknowledgment—Record— 
Execution—Direction to levy on chattels or lands, otc.—Where land was sold 
and deed given by the United States marshal, in 1825, it was held, 1st, that 
by analogy with the then statutes of Missouri, his deed was properly ackngwl- 
edged before the district court, of which he was an officer, and to which he was 
required to make his return, and that the clerk of the court was not required 
to certify that the marshal was personally known to him, and that under the 
statute of 1825 (R. C. 1825, p. 221, @ 14) such deed was entitled to record; 
2d, that a sale by the marshal at the door of the court house at which the dis- 
trict court was held, and during a session of the court, was sufficient, al- 
though tne land lay elsewhere; 3d, that, although the execution, if it author- 
ized him to levy on chattels and lands indiscriminately, was irregular and might 
at the proper time have been quashed, yet, as the officer will be presumed to 
have done his duty, and to have exhausted the personalty, before selling the 
land, sale thereof under such execution would—certainly after a lapse of fifty 
years—be sufficient to furnish the basis of title —Baker vs. Underwood, 384, 


. Title bond, tender and refusal of—Suit for recovery of purchase money— 


Equity.—The assignee of a title boud for conveyanee of land, on payment of 
sundry instalments of purchase money, made tender of the final instalment and 
demanded a deed, then and there, of the obligor, who could not execute it that 
day, but tendered it the day following. But the obligee then refused to receive 
it-—making no objection, however, on the score of defect in the obligor’s title 
—and immediately sued for the purchase money paid. It appeared that plaine 
tiffs assignor, when the sale was made, took possession of the land, and had 
meanwhile felled most of the timber which constituted the principal value of 
the estate. No attempt had been made, or could have been, under the cire 
cumstances, successful, to disaffirm or rescind the contract. Held, that there 
was no principle of law or justice to authorize plaintiffs suit; that it was com- 
petent for defendant to show, that if there had been any claims or liens against 
the land, they had been satisfied and extinguished.—Woods vs. Straup, 437. 
Land titles—Description in deed—Sufficiency of. —Where land was described 
in a conveyance as “block 52, in DeKalb Co.,” and was known by that descrip- 
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LAND AND LAND TITLES, continued. 
tion by the parties and by residents in the neighborhood, the description was 
held sufficient to pass the title—Tetherow vs, Anderson, 96, 

See Administration, 8, 4, 5, 6, 7,8, 9, 10; Conveyances ; Equity, 1, 2, 8, 5, 
9, 19; Execution, 1; Limitations, 1, 2, 3, 4, 5, 6,7, 8; Sales, 2; Ven- 
dor’s Lien, 1, 2. 

LANDLORD AND TENANT. 

1. Landlord and tenant— Use of property not contemplated by lease—Forfeiture, 
what ground for—From the terms of a lease it appeared that the lessees, 
who were trustees of the order of Good Templars, were to use the premises 
for the Templars, and for a law and land office; that one of them opened on 
the premises a justice’s court; and there was no proof that the land had been 
sub-let to him. It was held competent to show by parol that he had always 
paid rent as such trustee, and not otherwise, and it was held that his use of 
the property for a justice’s court was a prohibited use, and, during its con- 
tinuance, a cause of forfeiture, not waived by the receipt of rent accrued after 
the original breach. And in such case it was immaterial that.in fact the use 
of the property for the purpose permitted by the lease, and that adopted 
were not materially different. Whether there was sufficient reason for the 
limitation as to use, and whether it should be enforced, was a matter for the 
determination of the landlord.—Farwell vs. Easton, 446. 

2. Unlawful detainer—Judgment in, what proper.—In an action of unlawful de- 
tainer, a mere money judgment is erroneous, The judgment should be for 
possession of the property, and also for damages.—Id. 

8. Trespass—Parol license to occupy premises.—The recipient of a parol license to 
occupy premises cannot be charged as a trespasser or tort feasor.—Seifert vs. 
Withington, 577. 

4. Forcible entry and detainer— Possession of premises in making repairs—EKn- 
trance in pursuance of orders, obtained by force.—Where one receives the key 
to ahouse in order that he may make repairs therein, and is in possession and 
at work on the repairs in obedience to express directions, and using 
reasonable diligence to complete the work, when suit is brought against 
him for forcivle entry and detainer, the action is premature and he can- 
not be held. And it makes no difference that in effecting au entrance into the 
house, in obedience to such orders, he is compelled to overcome obstacles 
placed there by plaintiff himself. —Id. 

LEASE; See Landlord and Tenant, 1. 

LEGISLATURE. 

1. Legislature—Act authorizing administrator to sell lands.—Prior to the con- 
stitution of 1865, where, during the life time of decedent, judgment had been 
obtained and execution had issued under foreclosure of mortgage on his lands, 
the legislature had power to pass an act authorizing his administrator to sell 
the lands for the purpose of satisfying the debt —Cargile vs. Fernald, 304. 

LICENSE ; See Practice, Criminal, 1. 

LIEN, MECHANIC'S; See Mechanic’s Lien.. 

LIEN, VENDOR'S; See Vendor's Lien. 
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LIMITATIONS. 

1. Hquity—Laches—Sale and improvement of property—Failure to assert claim 
— Estoppel— Limitations.—As to what period of time will be necessary in or- 
der to bar a claim on the ground of laches, no fixed rule can be laid down, 
That must be determined by the particular circumstances of each case, as the 
character of the property and the knowledge and actions of the parties. In 
some cases a comparatively brief period will be sufficient; in others, nothing 
short of the time of the statute of limitations. 

Where property was sold under a deed of trust and the purchaser proceeded to 
take possession and make valuable and lasting improvements—of which facts 
the claimant had notice either personally or by his agent—and the purchaser 
remained in possession for eight years, the silence of the owner and his failure 
to assert his rights during that interval were held sufficient to bar his claim to 
equitable relief on the ground of fraud, etc.—Landrum ve. Union Bank of Mis- 
souri, 48. 

2. Limitations—Adverse possession—Ignorance of true boundary line—Claim, 
how affected by.—Where one of two co-terminous proprietors has taken and 
held possession in ignorance of the true division line, but with the intention 
of only claiming up to the true line, whatever that may be, his possession will 
not be adverse to the true owner; but where he claims a certain division wall 
or fence as the true line, and the land up to that line as his own, the rule is 
the reverse, although he is ignorant of the true dividing line, and the true 
ownership of the controverted tract. In such case his possession will be treat- 
ed as adverse to the world at large, and so to the true owner. And the fact that 
permauent and valuable improvements have been placed on the land in dis- 
pute, is evidence to be considered as showing an intention to hold adversely 
to all.—Hamilton vs. West, 93. 

8. Limitation— Adverse possession—Color of title—Trespass.— Possession, to 
avail under the statute of limitations, must be under color of title. A mere 
trespasser can never acquire title beyond his actual occupancy, by any length 
of possession.—Hamilton vs. Boggess, 233. 

4. Land and land titles—Color of title, how given—Deed—Parol agreement— 
Descriplion of land— Defect in title of grantor.—Color of titie may be by deed 
or some instrument of writing operating as an equitable transfer, or it may 
originate in a parol agreement, where actual and not constructive occupancy 
is claimed. Where color is given by deed, it must designate clearly the land 


conveyed, and no defect in the title of the grantor will affect its admissibility. 
—Id. 


5. Land and land titles—Sheriff’s deed—Seal— Equity—Record— Deseription— 
Recitals— Notice— Adverse possession.—A sheriff's deed without seal is a nul- 
lity, and improperly recorded, and does not amount to a transfer of title in 
equity; but such a deed may give color of title to one claiming by adverse 
possession. And where a subsequent deed from the grantee therein, having 
a seal and duly recorded, describes the land and recites the judgment and exe- 
cution, and the sale and sheriff's deed, the record of the second deed is con- 
structive notice of the sheriff's deed, and of the adverse possession.—Id. 

6. Limitations, statute of—Absence caused by military order.—Absence from 

land, occasioned by the order of a military power which the party cannot re- 

sist, will interrupt the running of the statute of limitations.—Id. 
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LIMITATIONS, continued. 

%. Adverse possession—A subordinale one may be converted into.—That a posses- 
sion not adverse to a title, but held in subordination to it, may be converted 
into an adverse possession, is well established.—Id. 

8. Adverse possession obtained through fiduciary relation—Change from friendly 
to adverse possession—Owner must be notified of. —Where title is claimed un- 
der an adverse possession, originally obtained through a fiduciary relation ex- 
isting between the tenant and owner of the land, the change in the posses- 
sion from a friendly to an adverse one, must, in some way, be brought to the 
knowledge of the real owner,—Id. 

9. Limitations— Adverse possession— Absence from the State in the Confederate 
States during the war to be deducted.—The period of absence of the party hav. 
ing the legal title to land, in the Confederate States during the war, between 
April 19th, 1861, and the close of the war in 1866, is to be deducted in esti- 
mating the length of adverse possession of one setting up the statute of limi- 
tations against the owner.—Douthitt vs, Stinson, 268. 

10. Limitations— Adverse possession— Assertion of title —An owner of real estate 
may suffer it to remain unoccupied for any number of vears, yet his title draws 
the possession with it until au adverse possession commences; and, until the 
adverse possession commeuces, he is not bound to assert his title or make 
his entry.—Id. 

11. Limitations, statute of —Suit brought after ten years and before determination 
of former suit for same cause of action.—Whiere suit is originally instituted 
on a note within ten years after the cause of action has accrued, and judgment 
obtained, which is afterwards set aside on motion of defendant, on account of 
defective service, and after the filing of the motion and prior to the decree, 
but more than ten years after the accrual of the cause of action, a new suit 
is commenced on the notes, under the statute (Wagn. Stat. 919, 3 19), the 
second action is not barred by limitation, It is immaterial that the last suit 
is brought before, instead of after, the first is set aside. Plaintiff may be con- 
sidered, in such case, as having admitted that the motion is well founded, and 
abandoning all rights that might accrue to him under the judgment. The fact 
that such abandonment was voluntary on his part, will not preclude him from 
commeucing a new action under the statute.—Briant vs. Fudge, 489. 

See County Treasurer. 
LIS PENDENS ; See Partition, 1, 2. 
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MARRIED WOMEN ; See Husband and Wife; Wills, 1. 

MASTER AND SERVANT; See Damages. 

MECHANIC’S LIEN. 

1. Mechanics’ lien—Description of premises—Suffciency of —A lien filed under 
a mechanics’ lien act, was held not fatally defective as between the mechanic 
and owner, which correctly designated the property as a “three story brick 
building on lots 19 and 20” of a certain town addition, but by a clerical mis- 
take misdescribed the block as No. 2, instead of No. 20, where the notice 

properly located the property, and the evidence showed that the owner had 

no other three story building or other building for which material was furn- 
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MECHANIC’S LIEN, continued. 
ished by plaintiff, and that he owned no other lots than those in block 20, in 
the addition, The description sufficiently identified the property under the 


gtutute. : 

Had a third party purchased the premises without any other notice on the re- 
cord, and relying on such description, the rule would have been otherwise.— 
DeWitt vs. Smith, 263. 

2. Mechanics’ lien—Description— Reasonable certainty.—The rule now seems to 
be settled, that if enough appear in the description to enable one to identify 
the premises with a reasonable certainty, that is sufficient.—Id. 

8. Mechanics’ lien statutes liberally construed.—The better doctrine now is, that 
the statutes relating to mechanics’ liens should receive a liberal construction, 
in order to advance the just and beneficent objects in view in their passage. 
—Id. 

4. Mechanic's lien for work on leasehold building—Effect of as against prior in- 
cumbrance on land—Purchase—Extinguishment of lien by—Ejectment— Value 
of improvements— Deduction of.—Where land subject to the lien of a special 
tax bill is leased, and afterward at sale on execution under a judgment 
recovered on the tax bill the property is bought in by the owner, the lien 
of the tax bill as against the title to the land acquired under the lease is ex- 
tinguished. Where, however, the land is purchased by a stranger the rule is 
otherwise, and the purchaser may have ejectment. But for work done on 
buildings erected on the leasehold, the mechanic will be entitled, on complying 
with the mechanic’s lien law(Wagn. Stat., 908-9, @ 4), to such erections or 
their value; and where ejectment is brought by the purchaser at the sale un- 
der the special tax bill against the purchaser under a sale to satisfy the me- 
chinic’s lien for work on the leasehold buildings, and the improvements can- 
not be removed, defendant will be entitled to a payment of the value of the 
improvements as a cohdition precedent to a recovery of the land.—Smith vs. 
Pielps, 585. 

MILITARY ORDER; See Limitations, 6. 

MINERAL LAND ; See Justices’ Courts, 1, 2. 

MORTGAGES AND DEEDS OF TRUST. 

1. Deed of trust—Sale—Presence of trustee.—A sale of land under a deed of 
trest made in the absence of the trustee, by his agent, is void —-Landrum vs. 
Union Bank of Mo, 48. 

2. Deed of trust to bank—Purchase by—Redemption.—Where a deed of trust is 
given to a bank to secure a loan, the president being named as the trustee, 
and the bank purchases at the sale under the deed, the sale is not void, but 
will authorize a redemption by pursuing the proper steps.—Id. 

8. Equity—Sale of land—Fraud, collusion, ete., and inadequacy at, will not 
vitiate, when.—In the absence of any proof showing unfairness or fraud or col- 
lusion between the parties to the sale, or that at the time a higher price could 
have been obtained, the mere fact that the property was sold at an under 
value will not invalidate the sale.—Id. 

4. Mortgage—Transfer of without that of the debt—Effect of right of posses. 
sion —While most of the courts hold generally that the transfer of a mort- 

gage without that of the debt secured by itis a nullity, the rule should be 
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MORTGAGES AND DEEDS OF TRUST, continued, 
subject to this qualification, that where the mortgagee has possession by vir. 
tue of his mortgage, or where the mortgagee is not in possession, but the 
condition has been broken, a conveyance or assignment of the mortgaged 
premises would be valid to transfer his right of possession. But where a 
notice of sale under the mortgage by the transferee thereof, recited a transfer 
also of the notes secured by it, and the notes were endorsed in blank, and no 
objection or question was made on that point, the transfer of the notes was 
held as sufficiently established.—Pickett vs. Jones, 195. 
5. Mortgage—Power of sale under—Transfer of —Effect of such transfer in 
deed of trust.—A power of sale on default, given toa mortgagee, may be ef- 
fectually assigned to another person by a conveyance of all the interest of 
the donee of the power, for such interest includes both the debt and the estate; 
and is appendant or annexed to the estate conveyed ; it is coupled with an inter. 
est and is irrevocable. But such power of sale cannot be so transferred by the 
trustee in a deed of trust.—Id. 
6. Contract to convey land on full payment of purchase money—Grant of such 
contract— Ejectment— Mortgage— Equitable relief,ete.—The grant of a contract 
to convey title on payment of a residue of purchase money therefor, confers 
only an equity, and not such a title as to support an action of ejectment, 
except in the cases especially provided by statute. But there are cases where 
he may obtain relief even against the holder of the legal title. Thus where the 
owner of such equitable right mortgages all his interest in the land, a purchaser 
thereof at mortgage sale would be entitled to relief in equity against one 
who obtains a conveyance from the mortgagor of his interest, subject to the 
incumbrauce, although the grantee of the mortgagor pays the residue of the 
eriginal purchase money and obtains a full title to the property, for he takes 
with notice of the mortgage and of the rights of the purchaser under it. He 
holds his title in trust for such purchaser, and may be compelled to convey to 
him, on being reimbursed the amount of the original purchase money paid out 
by himself.—Id. 

7. Husband and wife—Property of wife—Deed of trust of husband to secure 

note to wife.—Where a husband appropriated to his own use property in pos- 

session of his wife, and executed an ordinary deed of trust to secure the pay- 
ment of notes given therefor, such deed of trust did not create a separate es- 
tate for the wife, but had no further effect than if the note had been given to 

a stranger, and such deed will not protect the property from execution in favor 

of a stranger.—Terry vs. Wilson, 493. 

8. Mortgages and deeds of trust—Ezemption from execution cannot be set up by 
trustee.—Where property exempt from execution has been conveyed by deed 
of trust to secure a debt, the trustee cannotset up such exemption against an 
execution.—Id. 

. Mortgages and deeds of trust—Sheriff—Substitution of as trustee—Common 
Pleas Court Johnson Co.—Under the act creating the common pleas court of 
Johnson county and giving it concurrent jurisdiction with the circuit court in 
all civil actions, (Sess. Acts, 1867, p. 90, 3 10) it had power to substitute the 

sheriff of that county in lieu of the trustee named in a deed of trust, on pro- 

ceedings pursuant to the general statute. (Wagn. Stat., 1347, 33 1, 2.)—State 

ez rel. Reid vs. Griffith, 545. 
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MORTGAGES AND DEEDS OF TRUST, continued. 

10. Sheriff acting in lieu of trustee liable on his bond, when.—A sheriff appointed 
in the place of a trustee to execute a deed of trust acts officially, and for breach 
of trust or failure of duty in that regard is liable on his bond.—Id. 

See Administration, 2,6; Equity, 6; Husband and Wife, 4; Trust and Trus, 
tees, 1, 3,4. 
MURDER;; See Practice, Criminal, 20, 21, 23. 


N. 


NEGLIGENCE; See Carriers, 4, 5; Corporations, Municipal, 2, 3,4; Damages, 
2, 3, 4, 7, 8, 9; Railroads, 2; Texas Cattle, 1. 

NEGOTIABILITY ; See Bills and Notes, 8, 4,11; Schools and School Lands, 2. 

NEW TRIALS; See Practice, Civil—New Trials. 

NOTICE; See Administration, 4,5; Bankruptcy, 2; Bills and Notes, 14; Car- 

riers, 2; Justices’ Courts, 4; Limitations, 5,8; Mechanic’a Lien, 1, 2, 3. 

NUISANCE. 

1, Nuisance, private—Sickness caused by carcass of animal killed by railroad 
train— Who proper plaintiff— Wife's cause of action, survivorship of—Dama- 
ges, measure of.—-Where a railroad company permits a horse, killed by its 
locomotive, to remain on the side of its track so near ‘a dwelling house as to 
render its occupancy unwholesome, it is guilty of a private nuisance, for which 
it becomes liable to the person in possession of the house. In such case the 
husband, being the occupier and in rightful possession, is the proper plaintiff, 
and not the wife, although the sickness resulting from the nuisance is that of 
the latter, And he may recover damages resulting from that cause and also 
from the sickness of any other members of his household. But if he be so in 
possession, the cause of action, for her injuries, will not survive to the wife. 

Such case is distinguishable from one where the action is brought for per- 
sonal injuries and physical suffering of the wife. (Smith vs. City of St. Jo- 
seph, 55 Mo. 456.)—Ellis vs. K. C., St. Jo. & ©. B. R. R. Co., 181. 


0. 


OFFICERS ; See Bonds, Official ; County Treasurer ; United States Collector; 
United States Marshal. 
ORDINANCES; See Corporations, Municipal, 1. 


P. 


PARTITION. 
1. Partition sale—Decree seiting aside—Purchase pendente lite.—Action brought 
against the purchaser to set aside a partition sale for fraud, having been deter- 
mined for defendant, was appealed to the supreme court, and after reversal 
of the cause the defendant gave his deed of trust onthe land. A few days 
subsequent to the date of the deed the cause was remanded, the sale canceled 
and the property re-sold. Held, that one holding under the deed of trust 
took with notice of the lis pendens and could not maintain ejectment against 
the purchaser at the second judicial sale ; nor was it material that the mandate 
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PARTITION, continued. 
did not reach the lower court for some days after the execution of the deed; 
nor that the appeal bond was for a trifling amount; nor that the lower court 
on becoming again possessed of the cause, proceeded without appointing 
commissioners to ascertain the interests of the parties and to re-sell accord- 
ingly. When a court of equity once acquires jurisdiction of a cause it should 
avoid a multiplicity of suits by doing complete justice between the parties, 
And its jurisdiction in respect to partition is not curtailed or ousted by 
the statute pertaining to that subject. In any event the action of the court in 
canceling the former sale in partition was merely voidable and could not be 
attacked eollaterully in the ejectinent suit.—Real Estate Sav. Inst. vs. Collo- 
nious, 290. 

2. Lis pendens—Partition—Defendant in, intermarriage of prior to judgment— 
Husband not brought in—How affected by suit—Where a woman who is de. 
fendant in a suit for partition intermarries before final judgment, although her 
husband is not made party, nor his marriage suggested, his rights are subject 
to the litigation and he cannot assert them after a sale of the property under 
the decree in partition. (See 44 Mo. 102, 126; 46 Mo. 194; 40 Mo. 473; 87 
Mo. 498.}—Koehler vs. Bernicker, 368. 

PARTNERSHIP. 

1. Partnership—Purchase by member of firm—Assels and bond to secure co- 
partner—Credilor of firm— Remedy against surety on bond— Assignee of part- 
nership; when party defendant.—Two members of a firm gave their joint note 
for a partnership debt, and afterwards one partner bought out the other, giv- 
ing him a bond to secure him against the firm liabilities. The estate of the 
partnership proved insolvent, and its assets, including the bond, went into the 
hands of an assignee. Held, 1st, the partuer purchasing became the princi- 
pal debtor on the note, and his co-partner assumed the relation of surety, and 
the payee, for the satisfaction of his debt, might resort to the bond given for 
the protection of the co-partner ; 2d, semble, that an action at law might lie there- 
on ; and Aeld, that at all events, the bond and its sureties might be reached in 
equity ; 3d, privity was not necessary between the payee of the note and the sure- 
ties, to entitle the former to equitable relief; and, 4th, in such suit the as- 
signee would be a necessary party defendant.—Burnside vs. Fetzner, 107. 

2. Practice, civil—Partnership— Hvidence—Pleading.—Evidence is admissible to 
show partnership of defendants, without an averment of partuership in the 
petition.—Stix vs. Matthews, 371. 

8. Bond, construction of — Debt of former firm—Intent of obligors in refereace 
to——Liability of sureties.-C. havirg purchased the interest of A.in the firm 
of A. & B., agents for the sale of a certain patent, B. and C. made acontract 
with the old firm to pay all the obligations incurred by them in the sales, 
Subsequently B. and C. gave their obligation, binding themselves to pay all 
the debts and liabilities, existing or to be incurred on the part of “B. and C.” 
to the manufacturers. This bond referred in terms to, and was endorsed upon, 
an agreement, also subsequent to the above contract, which agreement hav- 
ing set out that B. and C. were the general agents for the manufacturer, and 
the terms and arrangements under which they were to sell, provided for their 
payment of all debts “which may be created or incurred on their part,” ete., 
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PARTNERSHIP, continued. 
to the principal; but no reference was made in the bond or the agreement 
to the former contract or firm. Held, that for notes given by the firm of A. 
and B. to the manufacturers, the latter could not recover against the sureties 
on the bond of B. and C.—Cochrane vs, Stewart, 424. 

See Execution, 3. 

PASSENGER; See Railroads, 4. 

PETTIS COUNTY; See County Seat, 1. 

PLEA; See Practice, Criminal, 8, 11, 17. 

PRACTICE, CIVIL; See Service, 1. 

PRACTICE, CIVIL—ACTION. , 

1, Action— Assignment of part of claim—Recovery, rule as to.— Where a claim- 
ant or creditor assigns a purtion of his claim or debt without the consent of the 
party liable therefor, the assignee cannot recover on the portion so assigned, 
And the principle is of force in equity as well as law. And where it is at the 
time unliquidated and in litigation, the original claimant may then effect a com- 
promise of the entire claim.—Burnett vs. Crandall, 410. 

See Attachment; Contracts, 9; Equity, 7; Land and Land Titles, 1; Part- 
nership, 1; Practice, Civil—Parties, 1; Railroads, 5, 6; Replevin. 

PRACTICE, CiVIL—APPEAL, : 

1. Bill of exceptions—Failure to file during time agreed on after adjournment.— 
Where a party fails to file his bill of exceptions within the time allowed him 
after adjournment of court, the judgment will be affirmed.—Dale vs. Patterson, 
98. 

See Administration, 6,10; Amendment, 2; Court, Probate, 1; Justices’ 
Courts, 3, 4, 5, 6; Partition, 1. 

PRACTICE, CIVIL—NEW TRIALS. 

1. Practice, civil—New lrial—Refusal of —Discretion of the lower court, will not 
be interfered with, when.—Where affidavit in support of a motion for new 
trial set forth that the attorney was absent at the time of trial by reason of an 
alleged agreement with plaintiff’s attorney, which said agreement was denied 
by counter affidavit of counsel for plaintiff, and it did not appear that defend- 
ant himself was present, or that his absence was accounted for, the refusal to 
grant a new trial was held to be a matter within the sound discretion of the 
trial court which would not be interfered with by the appellate court.—BState ex 
vel. Reid vs. Griffith, 545. 

PRACTICE, CIVIL—PARTIES. 

1. Action, ex rel. pub. admr.—Interest of State must be shown.—In a suit brought in 
the name of the State on the relation of the public administrator, the petition 
failing to show that the State has any interest in the subject matter of the 
suit is fatally defective on demurrer.—State ex rel. Wilson vs. Dodson, 451. 

2. Defect of parties—Failure to take advantage of by demurrer or answer.— 
In suit on a contract for the purchase price an instruction to the jury 
that if the articles were owned by plaintiffs in conjunction with others, they 
should find for defendant, where the defect of parties was not taken advantage 
of by demurrer or answer, was properly refused. (Wagn. Stat. 1015, 3 10.)— 
Rickey vs. Tenbroeck, 563. 

See Nuisance, 1; Partition, 2; Practice, Civil—Actions,1; Res Adjudicata, 

1; Wills, 1. 
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PRACTICE, CIVIL— PLEADING. 

1. Practice, civil—Statute of frauds must be invoked by answer, when.—If a trans. 
action is set up in a petition which makes a good cause of action at common 
law, the objection that it is within the statute of frauds, as not being evidenced 
by any writing, must be set up by answer, and cannot be raised by demurrer, 
—Sherwood vs. Saxton, 78. 

2. Practice, civil—Pleadings—Demurrer—Error on face of record considered 
by supreme court.--When error is apparent on the face of the record, as, where 
the petition shows no cause of action, it will be considered in the Supreme 
Court, although no exceptions were taken in the court below. (See Bateson 
vs. Clark, 37 Mo. $1.)—State ez rel. Reid vs. Griffith, 545. 

8. Practice, civil—Common law modes of procedure adopted, when—Afirma- 
tive relief asked by co-defendant— Time to plead, what allowed.—In phases of 
practice not embraced by the code, resort must frequently be had to common 
law procedure, Thus where defendant asks affirmative relief as against a co- 
defendant, the court must to some extent follow the rules of pleading and 
practice adopted by courts of chancery. It is unnecessary in such case to file 
a cross-bill and bring in the co-defendant. But where relief is sought by an 
answer in the nature of a cross-bill, the same time should be given to plead as 
where the relief is prayed by the petition.—Tucker vs. St. Louis Life Ins. Co., 
588. 

4. Practice, civil—Motion to set aside default—Bill to adjust claims of succes- 
sive incumbrancers—Final decree—Defendant—Re-instatement of— What 
good ground for.—In a motion to set aside a default, the averment that de- 
fendant was served with a multitude of papers, was involved in exten- 
sive litigation and accidentally mislaid the petition, is not of itself a 
sufficient excuse for failure to answer. But where it further appears 
that the suit was brought to subject land to the payment of successive 
incumbrances according to their date, and on the very day of the default, a 
co-defendant and subsequent incumbrancer filed answer attacking the lien of 
the party defaulted as void for fraud, and more especially where the 
final decree pronounced thereon abolished and obliterated all the rights of 
the latter, the party should be reinstated, and the Supreme Court will inter- 
fere to that end.—Id. 

See Administration, 10; Bills and Notes, 13; Bond, Official,1; Damages, 
6; Equity, 6,7; Guardian and Ward, 1; Practice, Civil—Parties, 1, 2; 
Practice, Civil—Trials, 7, 12, 18; Railroads, 2. 

PRACTICE, CIVIL—TRIAL. 

1. Evidence—IJnstructions, giving of—When the evidence on a point is conflict- 
ing, the law bearing on it should be declared by appropriate instructions 
(Nixon vs. Palmer, 8 N. Y. 398.)—Cravens vs. Gillilan, 28. 

2. Instructions—Evidence, refusal of.—Instructions not based on evidence are 
properly refused.—Davis vs. Fairclough, 61. 

3. Verdict—Discussion by part of the jury in the absence of others.—The fact 
that after all the evidence is in, some of the jurors discuss the evidence in the 
absence of others, will not furnish ground for setting aside their verdict, there 

being no proof of resulting harm.—Paramore vs. Lindsey, 63. 
























IN DEX. 639 


PRACTICE, CIVIL—TRIAL, continued. 

4. Practice, civil—Evidence—Demurrer to—Inferences as to evidence to be made by 
court.—A demurrer to the evidence admits everything which the testimony 
conduces to prove, even though only in a slight degree. And in passing ou 
the demurrer, the court will make every inference of fact in favor of the party 
offering the evidence which the evidence warrants, and which the jury might, 
with any degree of propriety, have inferred.— Wilson vs. The Board of Edu. 
cation of Lee’s Summit, 137. 

5. Evidence, rejection of—Action of trial court is not interfered with, unless.— 
The Supreme court will not interfere with the discretion of a trial court in re- 
jecting testimony, unless it appears that the same was both competent and ma- 
terial,—Id. 

6. Hvidence— Question— Testimony soughi— Explanation as to.—Ordinarily when 
a question, propounded to a witness and objected to, fails to indicate the pre- 
cise character of the testimony sought to be elicited, some statement of its 
scope and nature should be made.—Id. 

9. Practice, civil—Aliegata— Probata—Judgment based on evidence, but not plead- 
ings— Execution—Levy— Exemplion — Sheriff, action against. — In action 
against a sheriff for failure to make a levy, where judgment is given for de- 
fendant on evidence showing that the property was exempt under the execu- 
tion law, but such exemption is not set up as a defense by the pleadings, the 
cause will be reversed.—Kiskaddon, Adm’r, vs. Jones, 190. 

8. Sheriff, action against—Failure to leey—Damages—Proof as to.—Before 
plaintiff in an action against a sheriff for failure to levy can recover, he must 
show that he has been damaged in consequence of defendant’s wrongful neg- 
lect to do his duty.—Id. 

9. Practice, civil—Trials—Instructions not based upon evidence improper.—In- 
structions not based upon evidence in the case are improper.—Snider ve 
Adams Exp. Co., 376. 

10. Practice, civil—Jury, what questions must go to.—Where there is any evi- 
dence tending to establish the allegations of the petition, the court cannot 
withdraw the case from the jury.——Cook vs. Hann. & St. Joe. R. R. Co. 397, 

11. Practice, civil—Intimidation of witness—Action of court compelling party to 
leave court for.—The action of a court in compelling one of the parties toa 
suit, then on trial, to leave the court room, on the ground that a witness is in- 
timidated by his looks and gestures, is error.—Crowe, Adm’r, vs. Peters, 429 

12. Practice, civil— Counts at law and in equity included in one suit—Judgment in 
case of —Rule.—Where counts at law and in equity are included in the same 
petition, they require separate trials and separate judgments.—Id. 

18. Practice, civil—Egquity—Decree—Allegata and probata—Statute, construction. 
of.—When the evidence on which the case is tried and the decree is founded 
differs materially from that etated in the petition the cause will, under the 
statute, (Wagn. Stat. 1037, 3 23) be reversed.—Id. 

14. Practice, civil—Instructions, etc.—A case should not be taken from the jury 
when there is any evidence to sustain the issues.—State vs. Turner, 436. 

15. Instructions, refusal of not error, when.—The refusal of instructions not 

applicable to the offense charged, or in lieu of which others are given, is not 

error.—Id. 
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PRACTICE, CIVIL—TRIAL, continued, 
16. Practice, civil—nsiructions—Evidence.—W here the evidence tends to estab. 
lish a certain state of facts it affords basis for an instruction. —Seifert vs. 
Withington, 577. 
See Evidence, 4, 6; Damages, 6. 

PRACTICE, CRIMINAL, 

1. Criminal law— Venue, change of —Award of, notwithstanding petition —On an 
indictment for murder, pending in Barry county, in the twenty-first judicial 
eircuit, tie aecused moved for a change of venue op the ground of prejudice 
in the judge, and asked in his petition that the case be removed to some other 
than the fourteenth judicial circuit, on the ground that a fair trial could not 
be obtained in the latter forum. Held, that the judge might, notwithstanding 
such request, send the cause to that circuit, and that the Webster court was 
thereupon possessed of full jurisdiction.—State vs. Elkins, 159. 

2. Practice, criminal— Change of venne— Presence of accused.—The presence of 
the accuse: is not essential in proceedings touching change of venue.—Id., 

8. Criminal law—Evidence of uncommunicated threats by the deceased, when 
admissible.—As to when proof of uncommunicated threats by the deceased 
against one eharged with his death are admissible, no general rule can be luid 
down. Each case must be determined by its own circumstances. The ques- 
tion depends rery’ much on whether the declarations were uttered shortly 
before the homicide, and whether the deceased was the aggressor. If so, they 
ace admissible. And in cases of doubt, for the purpose of throwing ligiit on 
the action of the deceased and showing that he commenced the encounter, and ‘ 
with what motive, they are evidence.—Id. 

4. Criminal law—Homicide—Proof as to desperate and violent character of de- 
ceased, when and how far admissible —Where a homicide occurs under such 
circumstances that it is doubtful whether the act was committed maliciously or 
from well grounded apprehension of danger, testimony showing that the de- 
ceased was turbulent, violent and desperate, is proper. This proof extends to 
the general character and reputation of the deceased, but not to particular 
acts, or what, in the opinion of witnesses, he would be liable to do under par- 
ticular cireumstances.—Id. 

5. Criminal law—Kvidence—Preliminary examination of witness, when proper, 
Sor purpose of impeaching him—Jnstruction commenting on evidence.—Be- 
fore a statement of the preliminary examination of a witness can be intro- 
duced for the purpose of impeaching his testimony, his attention should be 
ealled to it, and an opportunity of explanation afforded him. In such case, 
where the court instructed the jury that the statement being in writing was 

the best evidence, the instruction was held to be a comment on the weight of 
evidence, and improper.—Id. 

6. Evidence—* Falsus in uno, ete.” not applicable to innocent mhetoien -An instrue- 

tion that, if they believe a witness to have sworn falsely, “or to have been 

mistaken,” the jury are at liberty to disregard the whole or any part of his 
testimony, is improper. If the mistakes are innocent, and the testimony is 
not designedly and willfully false, the whole evidence should not be dis- 
credited.—Id. 
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PRACTICE, CRIMINAL, continued. 

4. Practice, criminal—Costs, taxation of—Section 4, p. 849, Wagn. Stat., rela- 
ting to costs to be paid by the State in cases of acquittal, refers only to costs 
that have accrued at the trial,and which have not been previously adjuiged, 
against either party. (Compare Wagn. Stat. 3 18, p. 1104.)—State vs. Brig- 
ham, 258. 

8. Indictment—Failure lo enter the plea— When too late.—The failure to arraign 
a prisoner and enter his plea before the jury is sworn, is a fatal omission, and 
an entry of the plea afterwards is too late.—Stute vs. Montgomery, 296. 

%. Rape, attempt to commit—Instruction as to accomplished crime improper 
when.—On the trial of an indictment charging an attempt to commit rape, an 
instruction that there must be the utmost resistance, and that the same is 
overpowered, in order to constitute the act of rape, is properly refused, as not 
authorized by the issues presented.—Id. 

10. Rape ; attempt to commit— What proof necessary to establish questions for 
jury.—An attempt to commit rape is fairly made out, if apparently the means 
employed are adapted to the end, and there is an appareut physical ability to 
complete the attempt on the part of the accused; and whether such are the 
facts is for the jury to determine from the evidence.—Id, 

11. Indictment—Judgment set aside on appeal for what defects —On indictment 
for felony where the record fails to show that the accused was arraigned or 
pleaded, or was personally present during the progress of the trial, or at ren- 
dition of verdict, judgment against him will be set aside on appeal. (State vs. 
Montgomery, anie p. 296.)—State vs. Barnett, 300, 

12. Indictment—Appeal——Failure to sign bill of exceplions.—On appeal in a crim- 
inal proceeding, where error is apparent on the face of the record, the cause 
will be reversed although the judge of the court below failed to sign the bill 
of exceptions.—Id. 

13. Indict ment— A ppeal— Prisoner sent from penitentiary to jailor, when.—W here 
judgment in a criminal cause is reversed, and the prisoner is, at the time, in 
the penitentiary in execution of his sentence, an order should be made deliv- 
ering him to the jailor of the county from whence he came.—Id. 

14. Indictment—Broker’s license—Failure to obtain, application for, etc.—One 

- dealing in bills of exchange etc., without obtaining the license required by the 
statute, (Wagn. Stat. p. 247, 3 1) cannot shield himself from its penalties by 
showing that he made application for license and tendered the tax, as provided 
bylaw. See State vs. Jamison. (23 Mo. 330.)—State vs. Myer, 324. 

15. Practice, criminal—Company, incorporation of—Parol proof as to.—On in- 
dictment against the agent of an express company for embezzlement, the in- 
corporation of the company may be shown by parol. (Wagn. Stat. 1104, 3 22.) 
—State vs. Cheek, 364. , 

16. Indictment—Plea in abatement setting up subsequent indictment for same 

“offense. —A plea in abatement to an indictment which sets forth with precision, 
by direct averment, the finding of a subsequent indictment against the defendant 
for the same offense should be sustained, aud the indictment thereupon 
quashed. (Wagn. Stat. 1087, 3 4; Austin vs. State, 12 Mo. 393.)}—Id. 


41—VvOL. LXII. 











642 INDEX. 


PRACTICE, CRIMINAL, continued. 

17. Indictment—Record of trial fatally defective, when.—The record of trial 
under an indictment, which fails to show that the prisoner was ever arraign ed 
or that any plea was ever entered in his behalf, or that any issue was made 
at the trial, or that he was present during its progress, is fatally defective —Id, 

18. Criminal law —Sale of wines to be drunk on premises, without license.—Unier 
the present statute a wine grower is not indictable for selling wine on his own 
premises, without a license, or for permitting it to be drunk at such place. 
(See act March 26th, 1868; act Feb. 25, 1869; act March 25, 1872, incorpoe 
rated in Wagn. Stat. ch. 48, and compare same with 3 25 of same chapter.) — 
State vs. Jaeger, 403. 

19. Practice, criminal—Joinder of charges— Election of counts.—The charges of 
burglary and larceny, where relating to the same transaction, may be joined 
in the same indictment. (Wagnu. Stat. 455, 319.) Nor isthe State compelled, 
in such ease, to elect on which charge it will proceed. —State vs. Turner, 436. 

20. Practice, eriminal—Murder— Testimony in chief offered in rebuttal—Admis- 
sion of, discretion of court as to—Where it appeared from the testimony al- 
ready offered that defendant in a trial for murder had threatened some days 
beforehand to shoot the deceased, it was held that the court properly exer- 
cised its discretion in permitting the State, after the close of defendant’s case, 
to show that on the day of the homicide he had come armed to the town where 
the homicide occurred, especially where the defense is permitted to rebut such 
additional testimony.—State vs. Brown, 439. 

21. Homicide—Self-defense— What proof sufficient to show— What not.—Where 
one tried for murder is shown to have previously prepared himself, and 
selected the time and place and sought for a difficulty in order to wreak his 
malice, evidence merely showing previous threats by the deceased, should be 
disregarded. The doctrine of self-defense cannot be invoked in such state of 
facts. On the other hand, if defendant had reasonable cause to apprehend a 
design of the deceased to kill him, and that the danger was imminent—al- 
though such was not the faet—and defendant commits the homicide to pre- 
vent his own killing, his act is self-defense. And proof that deceased was of 
a rash, turbulent and violent disposition, and had threatened to kill him, and 
that these faets were known to the accused, are circumstances which should 
be considered in determining the reasonableness of his apprehensions.—Id. 

22. Instructions—Refusal of—Evidence.—An instruction not based on the evi- 
dence is properly refused.—Id. 

23. Practice, civil--Murder—-Motion for new trial—Presence of accused.--The 
absence of defendant convicted of murder, during motion for new trial, is no 
ground for reversal ; sueh motion is no proceeding during the trial, such as is 
contemplated by the statute.—Id. 

24. False pretenses— Obtaining money under indictment for— What allegatigns 
necessary.—Where an indictment for obtaining money under false pretenses 
(Wagn. Stat., 461, 3.47) charged that defendant falsely represented a certain 
account to be good and collectible, and that “ he could and would assign it” 
to the prosecuting witness, and that by reason of said false pretenses, the lat- 

ter was induced to part with the money, but the indictment nowhere averred 

that the defendant did in fact so sell or assign it, the pleading was held fatally 





















INDEX. 643 


PRACTICE, CRIMINAL, continued. 
defective, even assuming the account to have been a “ false token or writing” 
within the meaning of the statute.—State vs. Saunders, 482. 

25. Practice, criminal—Sci. fa.—Bond not to leave court-Demurrer-Discharge of 
accused—Action of court, error, when.-In Sci. Fa. against the sureties on a recog- 
nizance conditioned for the appearance of the party indicted at the uext teria 
of court, and also that he should not depart from the court without leave, the 
sureties demurred to the Sci. Fa.,and the court holding that the pleading went 
to the indictment also, and that it was well taken thereto, discharged the ac- 
cused. Held, that, supposing the demurrer toireach the indictment, and that 
the latter was fatally defective, yet as part of the condition of the bond was 
that defendant should not leave the court without leave, he would still be held 
on that clause, and the action of the court in discharging the accused was 
held to be error.—State vs, Poston, 521. 

26. Recognizance—Statutory--Common law.—There is no substantial difference 
between a common law and a statutory recoguizauce.—Id. 

27. Indictment—Demurrer to, should be specific.—A demurrer to an indictment 
should distinctly specify the grounds relied upon.—Id. 

28. Indictment following language of statute sufficient, when.—An indictment for 
circulating serip, etc. (Wagn. Stat., 210, 3 1) which fully describes the offense 
under the act and follows the language of the statute is sufficient.—State vs. 
James, 570. 

29. A gent-Liability of principal for act of-Scrip, circulation of, contrary to statute 
—Agent and principal— Connection of, evidence as to— Where an agent puts in 
circulation, receives or offers in payment a note or scrip, or other instrument 
of writing in lieu of money, (Wagn. Stat. 210, 3 1) the agent is guilty under 
the statute of a misdemeanor, and, unless the principal can be connected 
with the act by otlier evidence than that of a general employment, the latter 
is not liable. If the act be done by the command or direction of the principal 
then both are equally liable. And the command or direction may beshown by 
direct evidence, or by the presence of the principal at the time the instrument 
is put in circulation, or when received in payment. And the act of the 
agent may be shown without connecting the principal in the first instance 
therewith, if that be done afterward, during the progress of the trial. If not, 
the evidence may be ruled out by a proper instruction.—Id. 

80. Indictment—Scrip, circulation of —Allegation and proof as to denomination— 
Intent of defendant not essential under siatute.—On an indictment for circulation 
of scrip in lieu of money, which charges that the scrip was of the denomina- 
tion of one and five dollars, an instruction which does not confine the eonsid- 
eration of the jury to paper of those denominations is erroneous. And an in- 
struction that to convict him it must appear that defendant intended that the 
scrip be used as a medium of trade in lieu of money, is also erroneous, 
Under the statute such intent is not essential.—Id. 

81. Indictment—Circulation of scrip—Two counts for same offense, separate fine 
under each—Fine, cumulative and unwarranted, when.—Where in an indict- 
ment under the statute (Wagn. Stat. 210, 2 1), for circulating scrip, etc., the first 
count charged the paper to be scrip, and the second described the medium as 

a note, both were held to be substantially different statements of the same of- 

fense, made to anticipate any variance in the evidence; and since the jury 
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PRACTICE, CRIMINAL, continued. 
were authorized under the law to assess the punishment and muleted defend. 
ant with a fine of $5,000 under each count, it was held that the fine under the 
first count was the maximum contemplated by the statute (Wagn. Stat., 1108); 
that the additional fine under the second count was cumulative and not war. 
ranted by law.—Id. 

82. Crimes and punishments— Opening window without bursting or breaking, bur. 
glary in the second degree.—Under a proper construction of the statute (Wagn, 
Btat., 455, 311), the entering of a dwelling house by raising a window without 
breaking or bursting it constitutes burglary in the second degree.—State vs. 
Tutt, 595. 

PRACTICE, SUPREME COURT. 

1. Supreme Court—Evidence—Jury.—On questions of fact the Supreme Court 
will not invade the province of the jury.—Reynolds vs. Rogers, 17. 

2. Practice, Supreme Couri— Weight of evidence—In civil actions at law the Su- 
preme Court will not interfere on the ground of weight of evidence.—Daviess 
Co. Sav. Ass’n vs. Sailor, 24. 

8, Practice, civil—Teslimony, when subject lo review in the Supreme Court.— 
Where there is a conflict in the evidence, or any reason for a substantial 
doubt, the Supreme Court will not attempt to weigh the evidence. . But where 
there is an absolute and total failure of evidence, or it is all on one side, the 
rule is otherwise.—Hearve vs. Keath, 84. 

4. Practice, Supreme Court—Slare decisis—Rule as to may be departed from, 
when.—Where a case is re-tried below, in conformity with a principle an- 
nounced in the appellate court, cogent reasons must exist to induce a re-ex- 
amination of the rulings. But where subsequent decisions of the upper court, 
although not professing to overrule or noticing. the particular case, are incon- 
sistent with it, and the question at stake is one of great importance to the com- 
munity, the usual practice may be departed from.—Hamilton vs. Marks, 167. 

5. Practice, Supreme Court—Conflict of proof—The Supreme Court in civil ac- 
tions at law will not review questions of conflicting evidence.—Boyntou vs. 
Miller, 207. 

6. Practice, Supreme Court—Instructions, conflict—Record.—Conflict of instruc. 
tions with each other or with the record will work a reversal.—Id. 

4. Supreme Court—Judgment—Failure of record to show.—Where the record 
fails to show a judgment in the court below, a writ of error will be dis- 
missed.—Price vs. Brown, 347. 

8. Practice, Supreme Court—Judgment below for excess—Case reversed, ete.— 
Where judgment is erroneous aimply as being for asum exceeding the amount 
claimed in the petition, the case will be reversed and the cause remanded to the 
circuit court, with directions to enter judgment for the sum claimed in the pe- 
tition and costs, on entry of a remittitur of the excess.—Cook vs. Han. & St. 
Jo. R. R. Co. 397. 

9. Practice, civil—Default, motion to set aside—Discretion of lower court in 
overruling—Interference of Supreme Court with.—Ordiuarily the Supreme 
Court will not interfere with the discretion of the lower courts in refusing 
to set aside defaults. Where there is a palpable abuse of that discretion, 
however, the rule is otherwise —Tucker vs. St. Louis Life Ins. Co., 588. 

See Administration, 10; Evidence, 5; Practice, Civil—Pleading, 2. 
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PRESUMPTION ; See Administration, 1; Evidence, 1, 7, 8. 
PRINCIPAL AND AGENT; See Agency. 

PRINCIPAL AND SURETY ; See Surety. 

PROTEST ; See Bilis and Notes, 14. 

PUBLIC ADMINISTRATOR; See Practice, Civil—Parties, 1. 


RAILROADS. 

1. Railroads— Dedication of land— Non-compliance of company with agreement as 
to location of depot— Remedies, what will lie and what not.—Where the owner 
relinquishes to a railroad company the right of way over his land, the depot 
under the relinquishment to be located at a certain designated point on it, he 
cannot after relinquishment and entry by the company maintain trespass or 
ejectment against the company for failing so to locate the station; but he may 
recover damages resulting from their appropriation of his land under false 
pretenses, and his measure of damages would be payment for his land and all 
subsequent injuries occasioned by the construction of the railroad as though no 
such grant of the right of way lad ever been made. And in such suit, in the 
estimation of damages, the road would not be entitled to such considerations 
as would beappropriate in proceedings for original condemnation or an exer 
cise of the power of eminent domain. Or he may have his remedy in equity 
for specific performance.—Hubbard vs. K. C., St. Jo. & C. B. R. R. Co., 68. 

2. Railroads—Escape of fire from locomotive—Destruction of property on ad- 
joining lands—Negligence of employees—Award of interest upon damages— 
Pleadings—Amendmenis, ete.—Where plaintiff's petition charged that a rail- 
road company “ by its servants and agents so carelessly and negligently ran 
and managed a locomotive engine,” etc., “ that fire escaped therefrom into ad- 
joining lands,” ete., and consumed certain property of plaintiff, it was held, 
Ist, that if the employees could readily have prevented the fire from escaping 
from the roadway upon the plaintiff's meadow, they were guilty of gross negli- 
gence, for which the company would be responsible, notwithstanding that the 
locomotive was provided with the most approved safeguards against the es- 
cape of fire, aud that the engineer in charge of the locomotive was competent 
and careful; 2nd, that interest on the amount of damages found, was unau- 
thorized by the statute (either that touching interest, or 37 of the Damage 
Act—Wagn, Stat., p. 521); 3rd, as to whether the petition would authorize 
proof of such failure to prevent the fire from escaping upon the adjoining lands, 
or whether the variance could be taken advantage of in the Supreme Court, 
under the statute, (see Wagn, Stat., 1033, 31.) Quere? 4th, but held, that 
the award of interest would operate a reversal of the cause, and the plead- 
ings might then be amended in the trial court.—Kenney vs. Han. & St. Jo. R. 
R. Co. 99. 

8. Damages—Actions against railroads for killing of stock—Double damages— 
Justices of peace, jurisdiction of.—The statute (Wagn. Stat. 809, 3 3, clause 

5) giving justices of the peace concurrent jurisdiction with the circuit court 

in actions against railroads for killing of stock, etc., confers jurisdiction on 

the former to give judgment for double the amount of damages—regardless 
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RAILROADS, continued. 
of the amount—in the cases mentioned in the damage act. (Wagn. Stat., 
810-11, 3 43.)}—Parish vs. Mo., Kas. & Texas R. R. Co., 284. 

4. Damages—Railroads—Ejection of passenger—Conductor, duties of —Prooy 

as to.——In suit for damages against a railroad company, caused by the action 

of its conductor in ejecting plaintiff from its ears, he need not allege nor prove 
that specific authority was conferred on the conductor by the company to per- 
form such acts, where it appeared that to him was intrusted all authority 
which concerned the reception or rejection of passengers, and that he was 
acting in the scope—even though in abuse—of the general authority devolved 
on him by his position, Courts will, without testimony, take cognizance of 

the duties of conductors as pointed out by the statute. (Wagn. Stat. 307, 

2 28.) Nor in such case is the jury confined in its assessment of damages to 

the actual loss sustained by plaintiff.—Travers vs. Kas. Pac. Rly., 421. 

Railroad—Condemnation of lands—FPetition for appointment of commis 
sioners— Allegations of, what sufficient—In proceedings for the condemnation 
of land for railroad purposes under the statute, the allegations set out in the pe- 
tition for appointmert of commissioners, that the owner has refused to relin- 
quish the land or to make a voluntary conveyance of it, and that he received five 
days’ notice previous to the presentation of the petition, state facts sufficient 
to give the court jurisdiction of the person of the owner and of the subject mat- 
ter of the proceeding.—Quayle vs. M., K. & T. Rly. Co., and Tebo & Neosho 

R. R. Co., 465. 

6. Ruilroads— Condemnation of lands—Commissioners—Action of what number 
sufficient.—Under a proper construction of the statute directing the appoint- 
ment of three commissioners to appraise land for railroad purposes, the report 
of the commissioners is not rendered nugatory by the fact that only two of them 
acted and signed the report. (See as to construction, Wagn. Stat., 887, 3 6.) 
Such a report is sufficient to authorize the court to render a judgment upon it 
vesting the title to the land in the company.—Id. 

See Carriers, 1, 2,3; Damages, 5, 6, 7, 8, 9; Nuisance, 1. 

RAPE; See Practice, Criminal, 9, 10, 

» RATIFICATION ; See Bills and Notes, 1, 2, 5, 6. 

RECEIPT; See Evidence, 5. 

RECOGNIZANCE ; See Practice, Criminal, 25. 

RECORD; See Land and Land Titles, 2; Limitations, 5; Practice, Supreme 

Court, 7. 

RENT ; See Justices’ Courts, 1, 2. 

REPLEVIN. 

1. Replevin—Affidavit, how far necessary under Missouri Statutes—Judgment 
not affected by omission.—Replevin may be maintained under the statute of 
this State, without any affidavit. In such case, however, plaintiff will not be 
entitled to have the property delivered to him till judgment has been rendered 
in his favor; and where delivered beforehand, it may be ordered back into 
the possession of defendant. Butthe judgment will not be affected by reason 
of the omission.—Eads, Adm’r, vs. Stephens, 90. 

See Judgment, 3; Jurisdiction, 4. 
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RES ADJUDICATA. 

1. Res adjudicata—Former suit—Parties to, who are.—In order that the rights 
of a party may be held as adjudicated by the judgment in a former suit, it is 
not necessary that he should have been a party to the record of that suit. 
Thus, where it appeared from the testimony of the party himself that he was 
an active participant in the former trial respecting the same subject matter, 
claimed the property in dispute as his own, appeared as a witness in the case, 
and assumed control of it, and employed and paid attorneys to attend to it, 
those facts were held sufficient to constitute him a party to the former action, 
although not made a party to the record.— Wood vs. Ensel, 193, 

RESCISSION ; See Contracts, 10. 

REVENUE; See Special Taxes; United States Collector, 


S. 


SALES. 

1. Sale of chattel—Cancellation of —Bankruptcy—Assignee’s sale—Measure of 
damages.—Where part of the purchase money for a chattel being unpaid, the 
parties to the sale agree to its cancellation, and re-delivery of the property to 
the vendor, and the vendee afterwards takes possession of the property, for 
sale by him as agent for the vendor, and while the vendee so holds 
it he is declared bankrupt, the vendor may recover its value from the pur- 
chaser at sale by the assignee, of which sale the vendor has no knowledge. 
And his measure of damages will be the value of the chattel at the time of 
suit, with six per cent. interest.—Davis v. Fairclough, 61. 

2. Forfeitures, how regarded in equity.—Although courts of equity will not in- 
terfere to prevent forfeitures which are for the protection of the vendor, and 
where a strictly legal right is fairly claimed with full notice to the vendeée, yet 
where the right has been repeatedly waived, and valuable improvements have 
been made, and the vendee has been led by the waivers to assume that he will 
at all events be apprised of any change of policy on the part of the vendor, 
the sudden exaction of a forfeiture will not be favored by the chancellor; 
especially when the object of the vendor is not self protection, but simply a 
discrimination between two sets of purchasers, the interest of the vendor be- 
ing equally safe with either.—Orr vs. Zimmerman, 72. 

. See Administration, 3, 4, 5, 6, 7, 8,9, 10; Agency, 1; Contracts, 9, 10; 
Land and Land Titles, 1; Limitations, 1; Sheriffs’ Sales; Trusts and 
Trustees, 8,4; Wills, 1. 

SCHOOLS AND SCHOOL LANDS. 

1. School Board of Lee’s Summit—Employment of teacher—Reduction of con- 
tract to writing—Minutes of Board.—Lee’s Summit Board of Education di- 
rected a sub-committee to employ a certain teacher at a specified salary per 
month, on satisfactory proof of his qualifications, etc., without any limita- 
tion as totime. The teacher was employed for a period of ten months, and this 
fact reported to the board, and an entry was made on its records showing that 
he was “ considered duly employed by entering into a written contract with the 

board.” Still later, the secretary was ordered to “ draw articles of agreement”— 

without further directions. Held, 1st, that presumably the agreement had al- 
ready been entered into on terms known to the secretary, but that as the contracts 
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SCHOOLS AND SCHOOL LANDS, continued. 
of school sub-distriets were required to be in writing, the board thought a 
similar course formal and proper, and gave directions accordingly ; but that 
such a reduction to writing was not required by law as a condition on which it 
should take effect ; nor was it a fair intendment to be derived from the action 
of tie board; 2nd, that inasmuch as neither the fact of the teacher’s employ. 
ment, nor the authority of the committee to employ him for ten months, were 
to be determined solely by the resolutions, minutes, etc., of the board, an in- 
struction that the resolutions, minutes, etc., showed no such agreement or au- 
thority to make one, was improper.—Wilson vs. Board of Education of Lee’s 
Summit, 137. 

2. School warrants hot negotiable.—An order on the township clerk for the pay- 
ment of money for school purposes (see Wagn. Stat. 1248, 3 29) is not nego. 
tiable ; and any defense is available against an indorsee which would have 
been as between the original parties.—State ex rel. Seely vs. Huff, 288. 

8. School warrants— Death of payee— Testimony of district clerk— Witness act.— 
On mandamus against the clerk of a township board of education, to enforce 
the payment of a school warrant, where the defense was that certain furniture 
etc., for which the warrant was issued, was never furnished, the district clerk 
upon whom the warrant was drawn was held not to be rendered incompetent 
as a witness under the statute (Wagn. Stat. 1372, 3.1) by the death of the 
alleged vendor, who was the payee and plaintiffs indorser, since the vendor 
was not a party to the suit, and the clerk was not an original party to the 
contract —Id. 

SCRIP, CIRCULATION OF; See Practice, Criminal, 28, 29, 30. 

SEAL; See Surety, 11. 

SEPARATE ESTATE; See Husband and Wife. 

SERVICE. 

1. Practice, civil—Defects of service—Statute of jeofails.—Semble, that defects 
in the manner of service may be cured by the statute of jeofails—Kvehler vs. 
Bernicker, 368. 

SHERIFF ; See Executions; Mortgages and Deeds of Trust, 9, 10; Practice, 

Civil—Trials, 7, 8; Witnesses, 5. 

SHERIFFS’ SALES; See Executions; Limitations, 5. 

SLAVERY; See Wills, 1. 

SPECIAL TAXES. 

1. Special tax bill—Work included in and not embraced in contract—Effect of 
on bill.—The fact that a special tax bill is made to include work done by 
one who has no contract therefor with the city, does not invalidate the whole 
bill and prevent all recovery thereon. (See Neenan vs. Smith, 60 Mo. 292).— 
First Nat’l Bank of Kansas City vs. Arnoldia, 229, 

See Mechanics’ Lien, 4. 

STAMP; See United States Collector, 4. 

STATUTE, CONSTRUCTION OF. 

1. Statutes, construction of —Legislative will.—In the construction of statutes 
the legislative will must govern.—State vs. Jaeger, 403. 

2. Statutes, penal— Construction of.—A penal statute must be strictly construed, 

and where one class of persons are designated as subject to its penalties, all 

others not mentioued are exonerated.—Id, 
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STATUTE, CONSTRUCTION OF, continued. 
8. Slatule, construction of —Repeals.—Repeals by implication are never favored. 
—Id. 
See Apinistration, 2,(Wagn. Stat., 94, 3 6,) 3, (Wagn. Stat., 1137, 33 14, 15,) 
6, (Wagn. Stat., 92, 33 22,) 10, (Wagn. Stat., 98, 3 36). 
Contracts, 6, (Wagn. Stat., 1372, 3 1,) 12, (Wagn. Stat., 57, 3 6). 
Corporations, 1, (Gen. Stat., 1865, p. 854; Wagn. Stat., 759, 33 6, 15, 23, 
46,) 4, (Wagn. Stat., 330, 3 20). 
Court, Jonnson Co. Common Peas, 1, (Sess. Acts, 1867, 90, 310; Wagn, 
Stat.. 1347, 33 1, 2). 
Court, Prosare, 1, (Wagn. Stat., 120,38; Id. 850, 3 18). 
Damaars, 5, (Wagn. Stat., 521, 3 7). 
Equity, 6, (Wagn. Stat., 94, 3 8). 
Execution, 3, (Wagn. Stat., 842, 3 12). 
Fravups, Stature or, 2,(Wagn. Stat., 57, 3 6). 
HomesteaD, 2, (Wagn. Stat., 698, 3 7). 
Lanp anp Lanp Titixs, 2, (R. ©. 1855, 221, 3 14). 
Limitations, 11, (Wagn, Stat., 919, 3 19). 
Mecuanics’ Lien, 4, (Wagn. Stat., 908-9, 3 4). 
Morteaces anv Deeps or Trust, 9, (Sess. Acts, 1867, 90, 3 10; Wagn. Stat. 
1347, 33 1, 2). 
Practice, Crvic—Parries, 2, (Wagn. Stat., 1015, 3 10). 
Practice, Crvit—Triats, 13, (Wagn. Stat., 1037, 3 23). 
Practice, Carmina, 7,(Wagn. Stat., 849, 34; Id. 1104, 3 18,) 14, (Wagn, 
Stat., 247, 3 1,) 15, (Wagn. Stat., 1104, 3 22,) 16, (Wagn. Stat., 
1087, 3 4,) 18, (Wagn. Stat., ch. 48; Id, 553, 3 25,) 19, (Wagn. Stat., 
455, 3 19,) 24, (Wagn. Stat., 461, 3 47,) 27, 28, 30, (Wagn. Stat., 210, 3 1,) 
30, (Wagn., Stat., 1108, 3 7,) 31, (Wagn. Stat., 455, 3 11). 
Rattroaps, 2, (Wagn. Stat., 521, 37; Id. 1033, 3 1,) 3. (Wagn. Stat., 809, 
23; Wagn. Stat, 310-11, 3 43,) 4, (Wagn. Scat., 307, 3 28,) 6, (Wagn. 
Stat., 887, 2 6). 
Scnoots anp Scnoot Lanps, 3, (Wagn. Stat., 1872, 3 1). 
Texas CarttLe, 1, 
Wrrvesses, 1, 2, (Wagn. Stat., 1372, 3 1). 
STOCK, KILLING OF; See Jurisdiction, 1; Railroads, 8. 
STOCKHOLDER;; See Corporations, 4, 5. 
STREETS; See Corporations, Municipal, 2, 8, 4. 
SUMMONS; See Service, 21. 


SURETY. 
1. Principal and surety—Extension of note with forged signature of sureties, 


taken on misrepresentations—Sureties to original paper not released.—It is set- 
tled law that if the creditor enters into a binding contract, the effect of which 
will be to give further time to the principal debtor, without the consent of the 
surety, the surety will be discharged. But where an original note, having the 
names of sureties attached, is surrendered, and a second, having the same 
names is taken in extension of the debt, by reason of representations that the 
signatures of the sureties are genuine, the payee may, on discovery that they 
are forged, repudiate the new contract, and hold the sureties on the original 
paper. —Kincaid vs, Yates, 45. 
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SURETY, continued. 
2. Surety—Agreement of to give note in payment of that of the principal—Suit 


4. 


7. 





against principal—Liability of principal—Terms not executed before—Rela- 
tion, doctrine of. —Although the surety and the holder of a note have concluded 
an agreement by which the former is to take up the old note and give his own 
in payment, and he afterward sues the principal for the amount of the note, 
yet if at the institution of the suit anything remains to be done to carry the 
agreement into effect, as by payment of acerued interest, actual exchange of 
notes, etc., the plaintiff cannot recover, And the rule is not altered, although 
the new rote bears date prior to the commencement of the suit, and the terms 
of the agreement are subsequently carried out. The doctrine of relation can- 
not be invoked in such case. The principal does not become a debtor of the 
surety till the latter has paid the note or done what is equivalent thereto, 
And in the case supposed, till the complete execution of the terms of the 
agreement, the paper will not be considered as paid.— Hearne vs. Keath, 84. 


8. Surety, amount of recovery by.—A surety can only recover what he has paid 


to extinguish a debt.—Id. 

Attachment——Suit by on note not due—Surety cannot maintain save on pay- 
ment of nole—The provision of the Missouri statute authorizing suit by at- 
tachment on demands not yet due, in certain instances, plainly contemplates 
that to warrant the proceeding there must be an actual subsisting debt be- 
tween the parties which will become due by the efflux of time, and not a pos- 
sible and contingent one, and that provision will not authorize suit by attach- 
ment on the part of the surety on a note against his principal, till the surety 
has paid the note or done what is equivalent thereto.—Id. 

Principal and surety—Sale by trustee of debtor’s ‘ands to re-imburse his sure. 
ties— Purchase by surety, what title secured by.—Where by mutual compact 
between a principal debtor and his sureties, his lands are conveyed to a trustee 
to be sold, and the proceeds distributed among the debtor’s sureties according 
to the amounts paid by them respectively on his bebalf at the trust sale,a 
surety will have the same right of purchase as a stranger, and, the sale being 
bona fide, willtake the land discharged of the trust. The proceeds of the 
sale, and not the lands, constitute the trust fund for the payment of the debts 
of the principal.—Landis vs. Curd, 104. 

Principal and surety—Creditor may resort to instruments given for protection 
of surely.—The doctrine is well settled that a surety may avail himself of 
securities executed in behalf of and for the benefit of the creditor, and that 
the latter may also resort in like manner to similar instruments given for the 
protection of the surety.—Burnside vs, Fetzner, 107. 

Partnership—Purchase by member of firm—Assets and bond to secure co 
partner—Creditor of firm—Remedy against surety on bond— Assignee of part- 
nership when party defendant.—Two members of a firm gave their joint note 
for a partnership debt, and afterwards one partner bought out the other, giv 
ing him a bond to secure him against the firm liabilities. The estate of the 
partnership proved insolvent, and its assets, including the bond, went into 
the hands of an assignee. Held, 1st, the partner purchasing became the prin- 
cipal debtor on the note, and his co-partner assumed the relation of surety, 
and the payee, for the satisfaction of his debt, might resort to the bond given 
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SURETY, continued. 
for the protection of the co-partner ; 2nd, semble, that an action at law might 


lie thereon ; and held, that at all events, the bond and its sureties might be 
reached in equity; 3d, privity was not necessary between the payee of the 
note and the sureties, to entitle the former to equitable relief; and, 4th, in 
such suit the assignee would be a necessary party defendant.—Id. 

8. Bond—Surety—Agreement of principal to obtain co-surety—Delivery without 
—Liability of co-surety, notwithstanding—Estoppel—Curator’s bond—Public 
policy.—The agreement of a surety with his principal that the latter shall not 
deliver a bond till the signature of another be procured as a co-surety, will 
not relieve the surety of his liability on the bond, although the co-surety is 
not obtained, where there is nothing on the face of the bond or in the attend- 
ing circumstances to apprise the taker that such further signature was called 
for in order to complete the instrument. » 

In such state of facts the surety, having invested his principal with apparent 
authority to deliver the bond, is estopped from denying his obligation to the 
innocent holder. 

And testimony as toa contemporaneous parol agreement touching the condition 
on which the surety’s name was obtained, is inadmissible to annul such obli- 
gation as shown by the written instrument. 

And where the bond is that of a guardian or curator, and the estate of a minor 
is to be affected, to permit such testimony, in order to relieve the surety of 
his liability, would be subversive of public policy.—State to use v. Potter, 212. 

9. Bond, construction of—Debt of former firm—Intent of obligors in reference 
to—Liability of sureties.—C, having purchased the interest of A. in the firm of 
A. & B., agents for the sale of a certain patent, B. and C. made a contract 
with the old firm to pay all the obligations incurred by them in the sales, 
Subsequently B. and C. gave their obligation, binding themselves to pay all 
the debts and liabilities existing or to be incurred on the part of “ B. and C.” 
to the manufacturers. This bond referred in terms to, and was endorsed upon, 
an agreement, also subsequent to the above contract, which agreement hav- 
ing set out that B. and ©. were the general agents for the manufacturer, and 
the terms and arrangements under which they were to sell, provided for their 
payment of all debts “ which may be created or incurred on their part,” etc., 
to the principal ; but no reference was made in the bond or the agreement to 
the former contract or firm. Held, that for notes given by the firm of A, 
and B. vo the manufacturers, the latter could not recover against the sureties 
on the bond of B. and C.—Cochrane vs. Stewart, 424, 

10. Prineipal and surety -Bond of married women—Liability of surety.—A 
bond given by a married woman is void at law as to herself, but the sureties 
thereto are bound. Generally, the extent of the liability of the surety is mea- 
sured by that of the principal; but in cases of infancy and coverture, the 
surety is in some sense a principal promisor.—Weed Sewing Machine Co. vs. 
Maxwell, 486. 

11. Contracts—Not under seal—Sureties, liability of.-Obligations may be enforced 
against sureties, although theinstruments be not under seal.—Schuster v3. 

Weissman, 552. 
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SURETY, continued. 
12. United States deputy collector—Bond— A ssessment——Distriet—Partition of— 
Effect on liability of sureties.—Where by the terms of his bond a deputy col- 
lector was obliged to account for all collections in the collector’s district, in- 
cluding Jackson county, and that county was at the date of the instrument 
known as “ Division One,” and it was afterwards divided into two districts for 
assessment, such partition was held not to impair the liability of the sureties 
of the deputy for his breaches of the bond.—Id. 
13. U. 8. Collector—Erroneous Assessment—Collection of taxes upon—Duty of 
collector— Bondsmen, liability of.—The sureties of a deputy U.S. collector are 
responsible for taxes assessed in the county for which he is appointed, al- 
though collected from persons residing outside of the county. He is bound to 
collect according to the assessment list, even though erroneous, and his sure- 
ties are liable in case of his failure to do so.—Id. 

See Bank and Banking, 1; Bills and Notes, 5; Costs, 1, 2. 
SWAMP LAND; See Conveyances, 2. 


T. 


TEXAS CATTLE. 


1, Tezas cattle, transportation of from one county to another—Statule governing 
same—Construction of.—Where Texas cattle are, during the prohibited season, 
brought by a railway company into one county in this State, and afterwards 
transported by an owner, having no connection with the road, into another 
county,such transportation would, under the statute, be a new and independent 
offense ; and for disease communicated by the cattle while in the latter county, 
the company would not be liable. 

The statute in such cases ignores all questions as to the caution or negligence of 
one who has violated it. Nor is it material whether the damages were the 
direct or remote consequences of the illegal act, provided the facts bring the 
case within the provisions of the statute. (Surface vs. Hann. & St. Jo. R. RB 
Co., 60 Mo. 216, and Wilson vs. Kan. City, St. Jo. & Council Bluffs R. R. 
60 Mo. 195, affirmed.)—Surface vs. Hann, & St. Jo. R. R. Co. 452, 
THREATS; See Practice, Criminal, 3. 


TRANSCRIPT; See Justices’ Courts, 3. 


TRENTON, TOWN OF; See Corporations, Municipal, 1. 
TRESPASS ; See Landlord and Tenant, 3, 4. 


TRUSTS AND TRUSTEES. 





1. Trusts and trustees— Duties of trustee—Laches—Breach of trust and liabili- 
ties.—The trustee in a deed of trust to secure an indebtedness, is the agent of 
both debtor and creditor, and his duties should be performed with the striet- 
est impartiality and integrity. And if he fail to use reasonable diligence, or 
is guilty of a breach of trust, or an abuse of his discretionary powers, he will 
be personally liable, And he is not justified in releasing any security or right 
pertaining to a matter committed to his eharge, unless it will be clearly to the 
advantage of the cestui gue (rust or the trust estate-—Sherwood vs. Saxton, 78. 
2. Trust estate, charge against in equity—Action at law for damages against 
trustee, for breach of trust, ele. —Where it is sought to charge or follow prop- 
erty with a trust, a proceeding in equity is the only proper remedy, but where 
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TRUSTS AND TRUSTEES, continued. 
the trustee is personally liable for abuse of powers or breach of trust, and the 
party only claims damages, a court of law is the proper forum, and is often 
the only one where full compensation can be had.—Id. 

8. Trustees—Property knocked down at auction— Remedies at law and in equity. 
—Where property offered by the trustee for sale at auction, is knocked down 
to the highest bidder, the sale may be enforced in equity by a suit for specific 
performance, or the bidder may be held liable at law iu damages.—Id. 

4. Trusts and trustees—Release of bidders at trust sale, and re-sale of property 
—Remedies of party injured.—Where, at a trust sale, land is bidden off by 
responsible bidders, the action of the trustee in releasing them is wrongful 
and indefensible ; but if he subsequently sells the land for a less sum, the par- 
ty injured need not proceed in equity to set aside the seeond sale, but may 
elect to allow it to stand, and have his action of damages against the trustee 
for the resulting losses.—Id. 

See Equity, 7; Limitations, 8; Mortgages aud Deeds of Trust; Surety, 5; 
Wills, 1; Witnesses, 3. 


U. 


UNDUE INFLUENCE; See Equity, 7. 

UNITED STATES COLLECTORS. 

1. U. 8. Collectors—Deputies—Appointment of for particular counties.—Uni- 
ted States collectors of revenue may appoint a particular deputy for a particular 
county, although his -principal district embraces other counties as well.— 
Schuster vs. Weissman, 552. ; 

2. United States deputy collector—Bond—Assessment— District— Partition of— 
Effect on liability of sureties —Where by the terms of his bond a deputy col- 
lector was obliged to account for all collections in the collector’s district, in- 
cluding Jackson county, and that county was at the date of the instrument 
known as “Division One,” and it was afterwards divided into two districts 
for assessment, such partition was held not to impair the liability of the sure- 
ties of the deputy for his breaches of the bond.—Id. 

8. U.S. colleclor—Erroneous assessment—Collection of taxes upon—Duty of 
collector—Bondsmen, liability of.—Tie sureties of a deputy U. 8. collector are 
responsible for taxes assessed in the county, for which he is appointed, al- 
though collected from persons residing outside of the county. He is bound to 
collect according to the assessment list, even though erroneous, and his sure- 
ties are liable in case of his failure to do so.—Id. 

4. U.S. collector—Deputy—Authority of to sell stamps to brewers, etc., outside 
of his county.—The sale of U. S. revenue stamps is a mode of collecting U. 8S. 
taxes, and a deputy collector, appointed for a particular county, has no au- 
thority to sell stamps to brewers, distillers, etc., residing in parts of the col- 
lection district outside of his county.—Id. 

UNITED STATES MARSHAL; See Land and Land Titles, 2. 

UNLAWFUL DETAINER; See Landlord and Tenant, 2. 
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VENDOR'S LIEN. 

1, Vendee’s lien for purchase money paid against land after transfer by vendor. 
—Money paid for land before conveyance is a charge upon it in the hands of 
the vendor and of his grantee with notice, and the vendee may have judgment 
for the purchase money.—Stewart vs. Wood, 252. 

2. Land, sale of —Purchase price paid before transfer of title—Re-sale by vendor, 
under direction of vendee— Vendee’s lien.—Where the vendor, after receipt of 
the purchase price, but before transfer of title, receives authority from the 
vendee to sell and convey to another, or to receive from him the entire pur- 
chase money, the vendee has no lien on the land for the purchase price paid 
by himself. But the mere power given by him to the vendor to sell, without 
more, does not carry with it the power either to make the deed or take the whole 
consideration paid. And where no further power is conferred, the vendee re- 
tains such lien against the land, notwithstanding sale and conveyance by the 
vendor, and his receipt of purchase money, the grantee having notice of the ven- 
dee’s claim. And the rule is not affected by the fact that the vendor retains the 
legal title ; since he holds it merely in trust and cannot part with it except by 
the vendee’s direction and consent.—Id. 

VENUE ; See Jurisdiction, 1; Venue, Change of. 

VENUE—CHANGE OF; See Practice, Criminal, 1, 2. 

VERDICT. 

1. Verdict—Discussion by part of the jury in the absence of others.—The fact that 

after all the evidence is in, some of the jurors discuss the evidence in the ab- 

sence of others, will not furnish ground for setting aside their verdict, there 

being no proof of resulting harm.—Paramore vs. Lindsey, 63. 


Ww. 


WARRANTS, COUNTY ; See County Treasurer. 

WARRANTY ; See Conveyances, 2. 

WILLS. 

1, Legacy—Slaves, bequest of —Sale of—Liability for proceeds— Truste— Decree, 
construction of—Abolition of slavery—Conversion, etc.—Certain slaves were 
bequeathed to A. for life, remainder to the heirs of her body, if any, and if none, 
then after her death to the heirs of the testator. By an order of court 
her husband was authorized to sell the slaves, on giving bond, conditioned that 
when the right of A. “should cease to said slaves,” and the right of testatox’s 
heirs should “ attach to said slaves,” he should produce the said slaves, or account 
for their value to said heirs. Said bond was accordingly given. By its terms, 
among other. things provided, the death of the slaves during A.’s life estate 
would excuse their delivery to the testator’s heirs. The slaves were sold in 
1859. A. having no heirs of the body, upon her death in 1870, those of the 
testator brought suit against her husband for the proceeds derived from the 
sale of the slaves: Held, 

Ist, The subject matter of the suit, and all the parties thereto being under 

the jurisdiction of the court, aud defendant being authorized by its decree to 

sell, the sale was not a breach of trust on his part. 
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WILLS, continued. 

2nd, Plaintiffs having assented to the decree were estopped from complaining, 
and bound by it; and although a part of them were married women, the suit 
being for their benefit and they being proper parties, they were in like manner 
estopped. And the decree would be equally binding on the court in a proceed- 
ing in equity as in a suit at law on the bond. 

$rd, The sale was not an unauthorized conversion of the slaves into movey by 
defendant, but authorized by the court. 

4th, Since the right of plaintiffs did not “attach to said slaves,” till the 
death of A. which was long after the abolition of slavery, they could have no 
claim on the fund.—McCormick vs. Kirby, 149. 


2. Will, construction of —Distribution of estate—Per stirpes.—A will contained 
the following bequest: “To my son A. all of my real estate, being one hun- 
dred and ninety-four acres of land valued at $20 per acre; he paying to my other 
children and grandchildren the bequest hereinafter made to them.” Then 
follow separate bequests to his children B. & C. of one-fourth part of his es- 
tate and “ also $400 to equalize what I have heretofore given to my son John,” 
and a like bequest to his grandchildren D. & E. naming them together. Fol- 
lowing these bequests was this clause, “I will that my son A. can at his op- 
tion keep the real estate at the price valued, or sell the same and pay and dis- 
tribute the proceeds as heretofore provided ;” also a provision that the per- 
sonalty should be divided between his “children and grandchildren in equal por- 
tions in accordance with the foregoing provisions.” 

It appeared that the whole estate real and personal aggregated only $4,359 ; that 
if the whole were distributed in four equal parts among the children and grand- 
children, and A. were compelled to pay over $1,200 additional to the remaining 
legatees, he would be practically disinherited. 

Held, that the testator’s intention was to invest the real estate in A. on the pay- 
ment by him of the sums named in the bequests to the other children and 
grandchildren ; and that the grandchildren took the personalty per stirpes and 
not per capila.—Allison, Ex’r, etc. vs. Chaney, 279. 

8. Wills—ZIntention of testator to be gathered from whole scope of instrument.— 
In construing wills the object is to reach the intention of the testator, which is 
to be gathered not from single words, nor single passages, but from a consid 
eration of the whole instrument and the general design and scope of it.—Id., 

WINES, SALE OF; See Practice, Criminal, 18. 

WITNESSES. 

1. Contracts—Agreement with debtor to pay his debts—Suit on for amount of 

note given by debtor— Witness--Death of party to contract—Statute, construe- 

tion of.—Where suit is brought on an obligation given to a debtor to pay his 
debts, for the amount of a note given by the debtor to the plaintiff, the lat- 
ter would not be rendered incompetent as a witness under the statute (Wagn. 

Stat., 1372, 31,) by reason of the death of the maker of the note; since 

the obligation sued on having been made to the maker and not by him, he 

could not if living, have been made a party defendant, and the holder never 
was a party to the contract sued on; and the law gave him a privity thereto 

only by reason of his interest.—Amonett vs. Montague, 201. 
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WITNESSES, continued, ; 

2. School warrants—Death of payee— Testimony of district clerk— Witness act.— 
On mandamus against the clerk of a township board of education, to enforce 
the payment of a school warrant, where the defense was that certain furniture 
etc., for which the warrant was issued, was never furnished, the district clerk 
upon whom the warrant was drawn was held not to be rendered incompetent 
as a witness under the statute (Wagn. Stat., 1872, 3 1) by the death of the 
‘alleged vendor, who was the payee and plaintiff’s indorser, since the vendor 
was not a party to the suit, and the clerk was not an original party to the 
contract.—State ex rel. Seely vs. Huff, etc., 288. 

8. Hvidence—Action to set aside deed of trust on wife’s land— Husband and wife 
Testimony of both admissible.—In a proceeding by husband and wife to enjoin a 
sale under a deed of trust given on land of the wife, and to set aside the deed 
as being procured by fraud, the testimony of the husband and that of the wife 
were both held admissible, that of the wife as being the chief party in interest, 
and that of the husband as being her agent.—Quade vs. Fisher, 325. 

4. Practice, civil—Intimidation of witness—Action of court compelling party to 
leave court for.—The action of a court in compelling one of the parties to a 
suit, then on trial, to leave the court room, on the ground that a witness is in* 
timidated by his looks and gestures, is error.—Crowe, Adm’r, vs. Petera, 429. 

5. Witness, sheriff not disqualified as, when.—Neither a sheriff nor his substitute 
can be disqualified as a witness by reason of his having summoned the jury 
before whom he testifies.—Id. 

6. Hvidence— Opinion of non-experts on the question of sanity.—Opinions of wit- 
nesses, although not experts, on the question of sanity, are allowed, when ae- 
companied by some of the facts on which they are based, to go to the jury.— 
Id. 

See Evidence; Practice, Criminal, 5. 





